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IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK

HABIB SADID, an individual,
Plaintiff/Appellant,
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)
)
)
)

Supreme Court No. 37563-2010

)
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)
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------------------------------------------)
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Appeal from the District Court of the Sixth Judicial District of the State of
Idaho, in and for the County of Bannock.
Before HONORABLE David C. Nye, District Judge.
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Case: CV-2008-0003942-0C Current Judge: David C Nye
Habib Sadid vs. Idaho State University, etal.

Habib Sadid vs. Idaho State University, Michael Jay Lineberry
)ate

Code

User

1/29/2008

LOCT

ELLA

SUPREME COURT APPEAL; Clerk's Vault.

Peter D. McDermott

NCOC

ELLA

New Case Filed-Other Claims

Peter D. McDermott

COMP

ELLA

Complaint Filed

Peter D. McDermott

SMIS

ELLA

Summons Issued

Peter D. McDermott

ELLA

Filing: A - Civil Complaint for more than $1,000.00 Peter D. McDermott
Paid by: Johnson & Monteleone Receipt number:
0036267 Dated: 9/29/2008 Amount: $88.00
(Check) For:

Judge

.0/6/2008

ATIR

CAMILLE

Plaintiff: Sadid, Habib Attorney Retained Sam
Johnson

Peter D. McDermott

iO/31/2008

AFFD

CAMILLE

Affidavit of service - srvd on Arthur Vailas on
10-16-08

Peter D. McDermott

AFFD

CAMILLE

Affidavit of service - srvd on Michael Lineberry on Peter D. McDermott
10-20-08

AFFD

CAMILLE

Affidavit of service - srvd on Brian Kane on
10-6-08

NOAP

CAMILLE

Notice of Special Appearance;
for Defs

ATTR

CAMILLE

Defendant: Idaho State University Attorney
Retained John A Bailey Jr

Peter D. McDermott

ATIR

CAMILLE

Defendant: Lineberry, Michael Jay Attorney
Retained John A Bailey Jr

Peter D. McDermott

11124/2008

HRSC

CAMILLE

Hearing Scheduled (Jury Trial 09/15/200909:00 Peter D. McDermott
AM)

11/25/2008

NOTC

CAMILLE

Notice of intent to Take Default; aty Sam
Johnson for plntf

Peter D. McDermott

11/26/2008

MOTN

CAMILLE

Motion to dismiss; aty John Bailey for defs

Peter D. McDermott

MEMO

CAMILLE

Memorandum of Law in support of Motion to
Dismiss;
aty John Bailey for defs

Peter D. McDermott

12/312008

NOTC

CAMILLE

Notice of hearing; set for 12-15-08 at 1:30 pm:
aty John Bailey for defs

Peter D. McDermott

12/5/2008

HRSC

CAMILLE

Hearing Scheduled (Motion 12/15/200801 :30
PM)

Peter D. McDermott

12/8/2008

AFFD

CAMILLE

Affidavit of Service - srvd on Miren Artiach on
12-3-08

Peter D. McDermott

MEMO

CAMILLE

Memorandum in Opposition to Defs Motion to
Dismiss; aty Sam Johnson for plntf

Peter D. McDermott

NOTC

CAMILLE

Notice of service - Plaintiffs First Set of Interrog
Peter D. McDermott
and Req for Porduction of Documents to Def; aty
Sam Johnson for pint

CAMILLE

Notice of Service of Defs First set of Interrog and Peter D. McDermott
REq for Production of Documents to Plaintiff;
aty John Bailey, jr.

DCANO

Notice of Intent to Take Default; Sam Johnson,
Atty for Pints.

11/612008

111312009

1/26/2009

U10/2009

NOTC

Peter D. McDermott

aty John Bailey Peter D. McDermott

Peter D. McDermott

)ate: 4/2912010
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Habib Sadid vs. Idaho State University, etal.

Habib Sadid vs. Idaho State University, Michael Jay Lineberry
)ate

Code

User

Judge

MAR LEA

Filing: 17 - All Other Cases Paid by: Racine,
olson nye budge Receipt number: 0005678
Dated: 2/12/2009 Amount: $58.00 (Check) For:
Lineberry, Michael Jay (defendant)

Peter D. McDermott

ANSW

DCANO

Answer and Demand for Jury Trial; John A.
Bailey, Jr. Atty for Dfdts.

Peter D. McDermott

3/5/2009

NOTC

CAMILLE

Notice of service of Oefs Responses to Plaintiffs
First set of Interrog and Requests for Production
of Documents: aty John Bailey for Def.

Peter D. McDermott

3/25/2009

MOTN

CAMILLE

Motion to Compel Discovery; aty John Bailey for Peter D. McDermott
defs

AFFD

CAMILLE

Affidavit of John Bailey, Jr. in Support of Motin to Peter D. McDermott
Compel Discovery; aty John Bailey for defs

NOTC

CAMILLE

Notice of hearing; set for 4-13-09 @ 1:30 pm:
aty John Bailey

Peter D. McDermott

4/112009

CAMILLE

Notice of Service - Plntfs Objections, Answers
and REsponses to Defs First Set of Interrog and
Req.

Peter D. McDermott

4/30/2009

CAMILLE

Notice of Depo of Habib Sadid on 6-2-09 @ 9am: Peter D. McDermott
aty John Bailey for defs

5/112009

CAMILLE

Peter D. McDermott
notice of service - Plntfs Objections and First
Supplemental Rewponses to Defs First set of Req
for Productio nof documents; aty Sam Johnson
for plntf

5/6/2009

CAMILLE

Notice of Oepo of Dr. Richard Jacobsen; on
6-3-09 @ 9am: aty Sam Johnson for plntf

5/8/2009

CAMILLE

Notice of service - Plntfs Objections and Second Peter D. McDermott
Supplemental Responses to Defs First set of Req
for Production of Documents; aty Sam Johnson
for plntf

6/2/2009

CAMILLE

Notice of Service of Defs Supplemental
Responses to Plaintiffs First set of I nterrog and
REquests for Production of documents; aty
John Bailey for defs

6/4/2009

CAMILLE

Notice of Service - Plntfs Objections and Second Peter D. McDermott
Supplemental Answers to Defs First set of
Interrog and Third Supplemental Responses to
Defs First set of Req for Production of
documents; aty Sam Johnson for plntf

618/2009

CAMILLE

Second Motion to Compel Discovery; aty John
Bailey for defs

CAMILLE

Affidavit of John Bailey, jr. in Support of Second Peter D. McDermott
Motion to Compel Discovery; aty John Bailey for
defs

CAMILLE

Notice of hearing; set for 6-22-09 @ 1:30 pm:
aty John Bailey for def.

Peter O. McDermott

CAMILLE

Hearing Scheduled (Motion 06/22/2009 01 :30
PM)

Peter D. McDermott

U12/2009

6/9/2009

HRSC

Peter D. McDermott

Peter D. McDermott

Peter D. McDermott
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Case: CV-2008-0003942-0C Current Judge: David C Nye
Habib Sadid vs. Idaho State University, etal.

Habib Sadid
)ate

VS.

Idaho State University, Michael Jay Lineberry

Code

Judge

User

i/2212009

CAMILLE

Minute entry and order; Defs Second Motion to
Compel Discovery is GRANTED: Plntf shall
provide all documents requested no later than
6-26-09: J Mcdermott 6-22-09

;/2312009

CAMILLE

Notice of Continued Deposition of Harib Sadid on Peter D. McDermott
6-30-09 @ 9am: aty John Bailey for def

;125/2009

CAMILLE

Notice of service - Plaintiffs Objections and Third Peter D. McDermott
Supplemental Answers to Defendants First set of
Interrog and fourth Supplemental Responses to
Defs First set of Req for Production of
Documents: aty Sam Johnson for plntf

7/812009

CAMILLE

Second Notice of continued Depo of Habib Sadid Peter D. McDermott
on 7-17-09 @ 9am: aty John Bailey for Defs

7/16/2009

CAMILLE

Objection to Defs Request for Production of
documents contained in defs second notice of
continued depo of Habib Sadid; aty Sam
Johnson for plntf

Peter D. McDermott

CAMILLE

Notice of service - Plntfs Objection and fifth
supplemental Responses to Defs first set of
requests for productio of documents; aty Sam
Johnson for plntf

Peter D. McDermott

CAMILLE

Notice of service - Plntfs Objections and Sixth
Supplemental Responses to Defs First set of
Req. for Production of documents; aty Sam
Johnson for plntf

Peter D. McDermott

AMANDA

Notice of Service; PA Johnson -- dfdt atty served Peter D. McDermott
Plt'f objections and seventh supplemental
responses to dfdt's first set of requests for
production of documents

CINDYBF

Notice of Deposition of Dr. Subbaram Naidu- set
8-19-09 at 1:30 at office of John Bailey- by PA
Johnson.

CINDYBF

Notice of Deposition of Dr. Jay Kunze- at office of Peter D. McDermott
John Baily 8-19-09 at 9:00 a.m.- by PA Johnson.

CAMILLE

Motion to Vacate and Reset Trial;
Johnson for plntf

CAMILLE

Order Vacating and Resetting Jury Trial;
Mcdermott 8-5-09

CAMILLE

Notice of service - Plntfs Second set of Requests Peter D. McDermott
for Production of Documents to Def: aty Sam
Johnson for plntf

MOTN

AMYW

Motion to Amend Complaint; /s/ Sam Johnson,
atty for Plaintiff

David C Nye

NOTC

AMYW

Notice of Hearing; /s/ Sam Johnson, atty for
Plaintiff

David C Nye

ORDR

AMYW

Administrative Order of Reference reassigning
matter to Judge Nye; /s/ J McDermott

Peter D. McDermott

CAMILLE

Amended Notice of Hearing; set for 10-5-09 @
9:30 am:
aty Sam Johnson for plntf

David C Nye

7/2212009

7129/2009

NOTC

3/412009

:315/2009

:3/1112009

g/27/2009

g/31/2009
:}/9/2009

aty Sam
J

Peter D. McDermott

Peter D. McDermott

Peter D. McDermott
Peter D. McDermott
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Habib Sadid vs. Idaho State University, etal.

Habib Sadid vs. Idaho State University, Michael Jay Lineberry
)ate

Code

User

~/9/2009

HRSC

CAMILLE

Hearing Scheduled (Motion 10105/2009 09:30
AM)

David C Nye

CAMILLE

Motion for Summary Judgment; aty John Bailey
for def

David C Nye

CAMILLE

Memorandum in support of Motion for Summary
Judgment; aty John Bailey for def

David C Nye

CAMILLE

Affidavit of John Bailey Jr. in support of Motion for David C Nye
Summary Judgment; aty John Bailey for def

CAMILLE

Plaintiffs Motin for Additional time to oppose
summary Judgment pursuant to rule 56

David C Nye

CAMILLE

Affidavit of Sam Johnson in Support of Plntfs
Motion for Additional time to oppose summary
Judgment pursuant to rule 56

David C Nye

CAMILLE

Memorandum in Opposition to plntfs Motin to
amend Complaint; aty John Bailey for defs

David C Nye

9'29/2009

CAMILLE

Notice of hearing on Plntfs motin for Additional
time to oppose summary judgment pursuant to
rule; set for 10-13-09 @ 10am: aty Sam
Johnson for plntf

David C Nye

9/30/2009

CAMILLE

Reply Memorandum in support of Motin to Amend David C Nye
Complaint; aty Sam Johnson for plntf

CAMILLE

Hearing Scheduled (Motion for Summary
Judgment 10/13/2009 10:00 AM)

David C Nye

CAMILLE

Affidafit of John Bailey Jr. in Opposition to Plntfs
Motion for Additional time: aty JOhn Bailey for
defs

David C Nye

CAMILLE

Memorandum in Opposition to Plntfs Motion for
Additional time; aty John Bailey

David C Nye

DCHH

AMYW

Hearing result for Motion held on 10105/2009
09:30 AM: District Court Hearing Held
Court Reporter: Stephanie Morse
Number of Transcript Pages for this hearing
estimated: Less than 100 pages.

David C Nye

CO NT

AMYW

Hearing result for Motion for Summary Judgment David C Nye
held on 10/13/2009 10:00 AM: Continued

CAMILLE

David C Nye
Minute Entry and Order; on Plntfs motion to
Amend the Complaint, the court will allow the
Amended Complaint and will deem Defs Motion
for Summary Judgment; Court will send its
regular scheduling order for a new Trial schedule
in this matter; J Nye 10-26-09

10/7/2009

CAMILLE

Amended Notice of Hering; set for 11-2-09 @
10:00 am: aty John Bailey for defs

David C Nye

10/15/2009

CAMILLE

First Amended Complaint and Demand for Jury
Trial;
aty Sam Johnson for plntf

David C Nye

CAMILLE

Plntfs Notice of Unavailable Dates; aty Sam
Johnson:

David C Nye

1114/2009

~/2812009

10/212009

10/5/2009

HRSC

Judge
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Case: CV-2008-0003942-0C Current Judge: David C Nye
Habib Sadid vs. Idaho State University, etal.

Habib Sadid vs. Idaho State University, Michael Jay Lineberry
Date

Code

User

Judge

10/22/2009

CAMILLE

Defs Notice of Unavailable Dates; aty John
Bailey for def

David C Nye

10/23/2009

CAMILLE

Notice of depo of Dr. Jay Kunze on 10-27-09 @
1pm: aty Sam Johnson for plntf

David C Nye

CAMILLE

Notice of depo of Michael Jay Lineberry on
10-28-09 @ 10am: aty Sam Johnson for plntf

David C Nye

CAMILLE

Affidavit of Plntf in Oppositjion to Defs Motion for
Summary Judgment; aty Sam Johnson for plntf

David C Nye

CAMILLE

Plaintiffs Memorandum in Opposition to Defs
Motion for Summary Judgment; aty Sam
Johnson for plntf

David C Nye

CAMILLE

Reply Affidavit of John Bailey Jr. Re: Defs Motion David C Nye
for Summary Judgment; aty John Bailey for def

CAMILLE

Affidavit of counsel in Opposition to Defs Motion David C Nye
for Summary Judgment; aty John Bailey for def

CAMILLE

Motion to Strike Affidavit of Habib Sadid; aty
John Bailey

David C Nye

CAMILLE

Memorandum in Support of Motin to strike
Affidavit of Habib Sadid; aty John Bailey

David C Nye

MOTN

DCANO

Motion To Shorten Time; John A. Bailey, Jr. Atty
for Defendants

David C Nye

11/212009

MEOR

AMYW

Minute Entry and Order; parties appeared and
David C Nye
court heard oral argument on MSJ, court took
matter under advisement and will issue a decision
in 30 days; lsI J Nye, 11-2-09

12/7/2009

MEOR

AMYW

Minute Entry and Order; decision on MSJ will not David C Nye
be issued timely by 12/2 and will issued on or
before 12/18; lsI J Nye, 12-7-09

CAMILLE

Decision on Motion fo rSummary Judgment;
Plntfs counsel will have three days to file any
objection proposed Judgment; J Nye 12-18-09

David C Nye

DPWO

CAMILLE

Judgment, Plaintiffs complaint be dismissed
w/prej: J 12-22-09

David C Nye

CSTS

CAMILLE

Case Status Changed: Closed

David C Nye

CAMILLE

Plaintiffs Motion for Reconsideration; aty Sam
Johnson for plntf

David C Nye

CAMILLE

Affidavit of Plntf in support of Motion for
Reconsideration; aty Sam Johnson

David C Nye

CAMILLE

Reply Memorandum Re: Defs Motion for
Summary Judgmetn; aty John Bailey

David C Nye

CAMILLE

Defendants Memorandum in support of Motion for David C Nye
Attorney Fees and Costs; aty John Bailey for def

CAMILLE

Affidavit of John Bailey Jr. in support of Defs
Motion for fees and Costs; aty John Bailey for
def

David C Nye

CAMILLE

Defendants Motion for Attorney Fees and Costs;
aty JohnBailey for def

David C Nye

10/30/2009

12/18/2009

1212212009

12/24/2009

12/30/2009
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Habib Sadid vs. Idaho State University, etal.

Habib Sadid vs. Idaho State University, Michael Jay Lineberry
Date

Code

User

Judge

CAMILLE

Notice of hearing; RE: Defs Motion for Fees and David C Nye
Costs; set for 1-19-2010 @ 11am: aty John
Bailey

HRSC

CAMILLE

Hearing Scheduled (Hearing Scheduled
01/19/201009:00 AM)

David C Nye

CSTS

CAMILLE

Case Status Changed: Closed pending clerk
action

David C Nye

CAMILLE

Memorandum in support of Plntfs Motin for
Reconsideration; aty Sam Johnson for polntf

David C Nye

CAMILLE

Notice of hearing; set for Motion for
Reconsideration; on 1-19-2010 @ 11am: aty
Sam Johnson

David C Nye

1/7/2010

CAMILLE

Plaintiffs Motion to Disallow Defs Request for
Attys Fees and Costs;
aty SamJohnson for
plntf

David C Nye

1/11/2010

CAMILLE

Memorandum in Opposition to Defs Request for David C Nye
Attorney Fees and Costs; aty Sam Johnson for
pint

CAMILLE

Defs Memorandum in Opposition to Plntfs Motion David C Nye
for Reconsideration RE: Decision on Motion for
Summary Judgment; aty Joh Bailey for def

CAMILLE

Affidavit of John Bailey Jr. in opposition to Plntfs David C Nye
Motion for Reconsideration; aty John Bailey for
defs

AMYW

Continued (Hearing Scheduled 01/19/2010
11:00 AM)

1/15/2010

CAMILLE

David C Nye
Plaintiffs Reply Memorandum in support of
Motinfor Reconsideration; aty Sam Johnson for
plntf

112512010

CAMILLE

Minute Entry & Order; plntfs motion to
reconsider taken under advisement: J Nye
1-25-2010

David C Nye

2/24/2010

CAMILLE

Decision on Motion for Reconsideration;
(Court Denying the Plntfs Motion for
Reconsideration) J Nye 2-24-2010

David C Nye

CSTS

CAMILLE

Case Status Changed: closed

David C Nye

APSC

DCANO

Appealed To The Supreme Court

David C Nye

NOTC

DCANO

Notice of Appeal; John C. Lynn, Atty for Appellant. David C Nye

NOTC

DCANO

Notice of Association of Counsel; John C. Lynn
Atty for Plaintiff. John C. Lynn gives notice to the
Court and Counsel that he is associating with
Same Johnson as Attorneys of record for the
Plaintiff.

David C Nye

ATIR

DCANO

Plaintiff: Sadid, Habib Attorney Retained John C
Lynn

David C Nye

12/30/2009

114/2010

1/5/2010

1/12/2010

1/14/2010

3/31/2010

CONT

David C Nye
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Habib Sadid vs. Idaho State University, etal.

Habib Sadid vs. Idaho State University, Michael Jay Lineberry
Date

Code

3/31/2010

User

Judge

DCANO

Filing: L4 - Appeal, Civil appeal or cross-appeal to David C Nye
Supreme Court Paid by: John C. Lynn Receipt
number: 0012117 Dated: 4/1/2010 Amount:
$101.00 (Check) For: Sadid, Habib (plaintiff)

4/1/2010

MISC

DCANO

Received $101.00 check # 5020 for Filing Fee
and Supreme Court Fee and $100.00 Check
5019 for deposit for Clerk's Record on 3-31-10.
1

4/2/2010

MISC

DCANO

David C Nye
CLERK'S CERTIFICATE OF APPEAL MAILED
TO COUNSEL, Same Johnson and John Lynn for
Appellant and John A. Bailey for Respondent
AND SUPREME COURT ON
4-2-10.

4/8/2010

MISC

DCANO

David C Nye
IDAHO SUPREME COURT; Notice of Appeal
received in SC on 4-5-10. Docket Number
37563-2010. Clerk's Record and Reporter's
Transcript due in Sc on 7-12-10. (6-7-105 weeks
prior)

MISC

DCANO

IDAHO SUPREME COURT; Clerk's Certificated
received in SC on 4-5-10.

DCANO

Filing: L4 - Appeal, Civil appeal or cross-appeal to David C Nye
Supreme Court Paid by: Racine, Olson, Nye
Receipt number: 0014545 Dated: 4/20/2010
Amount: $101.00 (Check) For: Idaho State
University (defendant) and Lineberry, Michael Jay
(defendant)

MISC

DCANO

$101.00 FOR Cross Appeal check # 56482 paid
on 4-20-10.

David C Nye

MISC

DCANO

NOTICE OF CROSS APPEAL; John A. Bailey,
Atty for Defendants/ Respondents.

David C Nye

MISC

DCANO

CLERK'S CERTIFICATE OF CROSS APEAL;
Signed and Mailed to Counsel and SC on
4-20-10.

David C Nye

MISC

DCANO

NOTICE OF AMENDED CROSS APPEAL: John

David C Nye

4/20/2010

David C Nye

David C Nye

A. Bailey, Jr. Atty for Defendants. (requesting
additional documents for Clerk's Record)
MISC

DCANO

Received $100.00 check # 56509 for down on
Clerk's Record from Racine, Olson, Nye. (Cross
Appeal)

David C Nye

4/23/2010

MISC

DCANO

IDAHO SUPREME COURT; Letter from Dorothy
to John Bailey regarding request for Transcripts.

David C Nye

4/26/2010

MISC

DCANO

AMENDED NOTICE OF APPEAL; John C. Lynn,
Atty. for Appellant. (requesting documents for
Clerk's Record).

David C Nye

MISC

DCANO

IDAHO SUPREME COURT; Notice of Cross
Appeal received in SC on 4-22-10.

David C Nye

MISC

DCANO

AMENDED CLERK'S CERTIFICATE OF
APPEAL; Signed and Mailed to SC and Counsel
on 4-27-10.

David C Nye

4/27/2010

Date: 4/29/2010
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Habib Sadid vs. Idaho State University, etal.

Habib Sadid vs. Idaho State University, Michael Jay Lineberry
Date

Code

User

4/27/2010

MISC

DCANO

4/29/2010

MISC

DCANO

Judge
AMENDED CLERK'S CERTIFICATE OF CROSS David C Nye
APpEAL; Signed and Mailed to SC and Counsel
on 4-27-10.
CLERK'S RECORD received in Court Records on David C Nye

4-29-10.
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IN THE DISTRlCT COURT OF THE SIXTII JUDICIAL

DI~TRlC~-g~ ri:~ ~~~

STATE OF IDAHO IN AND FOR THE COUNTY OF BAl'JNOCK-V
, !~~~',;: ~" ..HABIB SADID, an individual,
Plaintiff,
vs.
IDAHO STATE UNIVERSITY,
MICHAEL JAY LINEBERRY, and
JOHN/JANE DOES I THROUGH X,
whose true identifies are presently
unknown,
Defendants.

)
)
)
)
)
)
)
)
)
)
)
)
)
)

Case No. CV 2008-3942-0C

MINUTE ENTRY & ORDER

The above-captioned matter having come before the Court on October 5,2009, on Plaintiff s
motion pursuant to Rule 56(f) for additional time to respond to Defendants' Motion for Summary
Judgment, and Plaintiffs Motion to Amend the Complaint to add new causes of action and new
individual Defendants.
The Court having reviewed the motion and supporting memorandum, and having heard
argument from counsel, the Court entered the following Order. Having been advised by Plaintiff s
counsel that he believed he needed the deposition of Dr. Lineberry to determine ifhe was acting in
an official capacity at Idaho State University at the time ofthe alleged defamation in order to respond
to the defamation issue, and Dr. Kunze in order to determine if he has information relating to the
commencement ofthe running of the statute oflimitations, the Court will grant an extension to allow
Plaintiff to take the depositions of Dr. Lineberry and Dr. Kunze within 30 days of the date of hearing.
However, in view of the need to resolve the immunity issues raised by the Defendant as
MINUTE ENTRY & ORDER - 1

204

expeditiously as possible, the Court will limit the number and the scope of the inquiry to those issues
identified by Plaintiff s counsel, namely whether or not Dr. Lineberry was working within an official
capacity at the University at the time of the alleged defamation, and whether Dr. Kunze has
information regarding the commencement of the running of the statute of limitations. The Court
further orders that the summary judgment filed by the Defendant will be heard within 30 days from
the date of this hearing, and thus the depositions must be concluded within that time frame as well.
The Court will not set a new briefing schedule, and will leave that to the parties to negotiate.
On Plaintiff s Motion to Amend the Complaint, the Court will allow the Amended Complaint
and will deem Defendants' Motion for Summary Judgment to extend to all new claims and
Defendants added by the Amended Complaint. The Court will also allow Defendants to file
additional briefing if they feel it is necessary by virtue of the addition of new parties or causes of
action in the discretion of Defendants' counsel. Finally, after the summary judgment, if the case
remains, the Court will send its regular scheduling order for a new trial schedule in the abovecaptioned matter.
DATED this

zl'~ day of October, 2009.

H~r:tDAVID C. NYE
District Judge

MINUTE ENTRY & ORDER - 2
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CERTIFICATE OF-SERVICE

1h

I HEREBY CERTIFY that on the ~ day of October, 2009, I served a true and correct
copy of the above and foregoing document to the following person(s) as follows:

[)q

Sam Johnson
JOHNSON & MONTELEONE, L.L.P.
405 South Eighth Street, Suite 250
Boise, Idaho 83702

[
[
[

John A. Bailey, Jr.
RACINE, OLSON, NYE, BUDGE
& BAILEY, CHARTERED
P. O. Box 1391
Pocatello, Idaho 83201-l391

]
]
]
]

[ X]
[

]

L)(J

MINUTE ENTRY & ORDER - 3
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U. S. Mail
Postage Prepaid
Hand Delivery
Overnight Mail
Facsimile (208) 947-2424
U. S. Mail
Postage Prepaid
Hand Delivery .. t tJ))J. +;, dYvU.
Overnight Mail
Facsimile (208) 232-6109

--a, Jt-.,

John A. Bailey, Jr. (ISB No. 2619)
RACINE, OLSON, NYE, BUDGE
& BAILEY, CHARTERED
P.O. Box 1391
Pocatello, Idaho 83204-1391
Telephone: (208) 232-6101
Fax: (208) 232-6109

Attorney for Defendants
IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO IN AND FOR THE COUNTY OF BANNOCK
HABIB SADID, an individual,
Plaintiff,
vs.
IDAHO STATE UNIVERSITY,
MICHAEL JAY LINEBERRY, and
JOHN/JANE DOES I THROUGH X,
whose true identifies are presently
unknown,
Defendants.

STATE OF IDAHO
County of Bannock

)
)
)
)
)
)
)
)
)
)
)
)
)
)

Case No. CV 2008-3942-0C

REPLY AFFIDAVIT OF JOlIN A.
BAILEY, JR. RE: DEFENDANTS'
MOTION FOR SUMMARY JUDGMENT

)
: ss
)

JOHN A. BAILEY, JR., having been duly sworn, deposes and states as follows:
1.

That I am an attorney for the identified and named Defendants in this case and I have

personal knowledge of the facts stated herein.
2.

A ttached hereto as Exhibit" 1" are true and correct copies of deposition excerpts from

the oral deposition of Plaintiff taken on June 3, 2009.

REPLY AFFIDAVIT OF JOHN A. BAILEY, JR. RE: DEFENDANTS' MOTION FOR SUMMARY
JUDGMENT

207

Page 1

3.

Attached hereto as Exhibit "2" are true and correct copies of excerpts from the ISU

F acuIty/Staff Handbook.
FURTHER SAITH YOUR AFFIANT NAUGHT.
DA TED this

-zP

day of October, 2009
RACINE, OLSON, NYE, BUDGE
& BAILEY, CHARTERED

SUBSCRIBED AND SWORN TO before me this

W. day of October, 2009.

NOTARY PUBLI
OR IDAHO
Residing at: ~~ \\ (::)
My Commission Expires: ~~. QC)\"?r

REPLY AFFIDAVIT OF JOHN A. BAILEY, JR. RE: DEFENDANTS' MOTION FOR SUMMARY
JUDGMENT

Page 2

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the ~ day of October, 2009, I served a true and correct
copy of the above and foregoing document to the following person(s) as follows:
Sam Johnson
JOHNSON & MONTELEONE, L.L.P.
405 South Eighth Street, Suite 250
Boise, Idaho 83702

[~
[
[
[

]
]
]

U. S. Mail
Postage Prepaid
Hand Delivery
Overnight Mail
Facsimile (208) 947-2424

REPLY AFFIDAVIT OF JOHN A. BAILEY, JR. RE: DEFENDANTS' MOTION FOR SUMMARY
JUDGMENT

Page 3

Exhibit 1
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1

DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF

2

THE STATE OF IDAHO,

IN AND FOR THE COUNTY OF BANNOCK

3

4

HABIB SADID, an individual,
Plaintiff,

5

Case No. CV 2008-3942-0C

6

vs.

7

IDAHO STATE UNIVERSITY,

8

MICHAEL JAY LINEBERRY, and

9

JOHN/JANE DOES I THROUGH X,

10

whose true identities are

11

presently unknown,

12

Defendants.

13
14
15

16
VOLUME II

17

ORAL DEPOSITION OF HABIB SADID

18

Taken on June 3, 2009

19
20
21
22
23

REPORTED BY:

24

PAUL D. BUCHANAN, RPR, RMR,

25

CSR No.7, and Notary Public

L -________________________ -----------------------.

------------~--.------

SADID, HABIB - Vol. II
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1

hoping that national search, they will not find somebody

2

as qualified as I am so I will be -- and I work harder,

3

prove myself.

4

But then when I noticed that there were only

5

two finalists both associate professors and the committee

6

was dictated that they must pick one of those two,

7

Terry Bowyer,

8

by Dr. Wharton to that committee.

chair of biological sciences, was appointed

9

Q.

Do you know when that meeting took place?

10

A.

Which meeting?

11

12

indeed

With Dr. Jacobsen and

Vailas-Q.

The one I

have been asking about so we can

13

pinpoint if at all possible when it was that you first

14

learned that there was going to be a national search and

15

that you were not going to be appointed chair of the

16

civil engineering department.

17

A.

It was sometime in I believe August 2007.

18

Q.

2007 or 2006?

19

A.

2006,

20

Q.

I

21

A.

Yes.

22

Q.

So sometime in August of 2006 and you can't

23

I

apologize.

would think it's got to be at least then.

pinpoint it any closer than that?

24

A.

I may have e-mails that I can --

25

Q.

I thought you just showed me one and I am

SADID, HABIB - Vol. II
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ISU Home

IStaff Handbook

Page I of 1

I A to Z Listing of Web Sites I Search

I Table of Content I A-Z Index I Search Handbook

Part 2. Organization
Section II. Institutional Governance
B. The Faculty (Updated 10-05)
1. General
While the final authority for the administration of the University is vested in the Board, the
staff and various faculties serve in an advisory capacity and assume responsibility for making
recommendations pertaining to appropriate academic and instructional matters.
2. Definition
The University Faculty consists of all individuals who hold the rank of instructor or higher,
assistant professor, associate professor, or professor in one of the colleges of the University.
Some staffprofessionaIs have equivalent faculty rank and are considered members of the
faculty. Equivalent faculty rank is attained only when specifically conferred by the
University and approved by the Board.
3. FacuIty/Staff Meetings
The President or his designee is the chairperson of all the meetings of the combined faculties
and staff; calls meetings, if desired, concerning business which may involve the entire
University community, and calls meetings in response to a petition from twenty or more
members of the general faculty.
4. All Faculty Vote
Faculty can initiate a general faculty vote concerning matters within the purpose and powers
ofthe University Faculty, according to the procedures set forth in the.. Faculty Senate bylaws,
Part 2, Section IV, Article VI, Section VII and Part 2, Section IV, Appendix B.

[ Table of Contents ] [Back to Part 2] [ Back to Part 2 Section II ] [Previous Section] (Next Section]
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HANDBOOK
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~

I Table of Content I A-Z Index I Search Handbook

Part 2. Organization
Section IV. Descriptions and Bylaws of University Representative Bodies
A. Statement on Faculty GovernancelFaculty Senate
In order for the Senate governance structure to function effectively, all involved groups and
individuals must participate responsibly. The Faculty Senate initiates, considers, and
implements policy within the scope of its authority as previously defined (Part 2, Section II -C).
Administration representatives, the Faculty Senate Executive Committee, representatives of the
Faculty Senate, and faculty members-at-Iarge all contribute to policy-making through
appropriate regular coordination with one another and through participation on University-wide
councils and committees. A description of principal governance responsibilities assigned to
groups and individuals follows:
1. Responsibilities of the Administration
a. Solicit Faculty Senate recommendations on matters pertaining to the purpose and powers
of the University faculty.
b. Inform Faculty Senate about identified needs at the University, changes in State Board of
Education policies, etc.
c. Inform Faculty Senate chairperson of legislative activity and State Board of Education
business which pertains to the academic welfare of the institution.
d. Meet with the Coordinating Board regularly for exchange of information.
e. Implement accepted and established policy.
2. Responsibilities of the Faculty Senate Chairperson
a. Preside at Faculty Senate meetings.
b. Meet with the President as required.
c. Attend regular State Board meetings and other meetings and inform the Faculty Senate
membership of policy changes, legislative activity, State Board agenda and other matters
pertaining to the academic welfare of the University.
d. Participate on relevant standing and ad hoc committees.
e. Act as liaison with the central administration.
3. Responsibilities of the Faculty Senate Executive Committee

•. Statement on Faculty Gov

mce/Faculty Senate, IV. Descriptions

Byla,¥s of Uni... Page 2 of2

a. Set agendas for Faculty Senate meetings.
b. Participate on Faculty Senate standing councils and ad hoc committees when assigned.
c. Meet regularly with the Coordinating Board as assigned.
d. Be familiar with all Faculty Senate business.
e. Assume all responsibilities of a Faculty Senate member.
4. Responsibilities of Faculty Senate Members
a. Participate in Faculty Senate meetings.
b. Accept appointments from the Chairperson.
c. Report to unit faculty at least once monthly and solicit responses.
d. Obtain opinions from unit faculty members on each major policy revision and inform them
of changes.
e. Call unit election meeting for replacement of the unit representative to Faculty Senate.
5. Responsibilities of all University Faculty Members
a. Contact Faculty Senate representative with relevant information and/or concerns.
b. Vote in Faculty Senate elections.
c. Review policy when it is circulated by the Faculty Senate representative and provide
recommendations.
d. Attend infonnation sessions called by the Faculty Senate representative.
e. Recall any Faculty Senate member who is not fulfilling hislher responsibilities.
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Part 4. PeJrsolilnel Policies

SettioElJ IV. Performa.nce/Evaluation/Termination
REvaluation of Faculty/Tenure (Updated 9/02)
1. Annual Evaluation
Each year the chair of a department (or unit head) must submit to the Dean of the chair's
college (or appropriate superior) an evaluation of each faculty member in that department (or
unit). Any evaluation must include at least administrative access to all primary or raw
evaluation data. This evaluation, together with the opin10n of higher administrators, will be
used as one (1) basis for the fmal recommendation relative to reappointment,
nonreappointment, acquisition of tenure, or other personnel action, whichever is appropriate.
The chair must communicate in writing an assessment of strengths and weaknesses to each
facuIty member evaluated.
Evaluation of facuIty should be made in terms of the individual's potential effectiveness as a
permanent member of the local academic community. The indices considered in annual
faculty evaluations may vary by unit, from year to year, and by the faculty member's
responsibilities and stage of career. However, the totality of any five (5) consecutive annual
evaluations should be substantive by adhering to the following criteria:
a. address each relevant major faculty responsibility (e.g., teaching, service, research);
b. include consideration of multiple factors for each responsibility;
c. include informed collegial input on as many responsibilities as practicable. The faculty of
each department shall formulate the procedure for collegial review;
d. and include student input as appropriate.
The annual evaluation should clearly indicate areas of excellence and areas needing
development. The chair should identify and facilitate opportunities and resources for
addressing those needs and rewarding excellence. At intervals not to exceed five (5) years,
the chair will review the faculty member's five (5) most recent annual evaluations or other
substantive reviews such as promotion and tenure and certify that a substantive review has
been completed during the last five (5) years.
Any written recommendations that result from evaluation of a faculty employee will be given
to the employee and a copy will be placed in the employee's personnel file.
2. Tenure
Tenure is a condition ofpresumed continuous employment following the expiration of a
probationary period and after meeting the appropriate criteria. After tenure has been
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awarded, the faculty member's service may be terminated only for adequate cause, the
burden of proof resting with the institution, except in the case of retirement for age, under
conditions of fmancial exigency as declared by the State Board of Education, in situations
where extreme shifts of enrollment have eliminated the justification for a position, or where
the Board has authorized elimination or substantial reduction in an academic or professionaltechnical program.
Tenure status is available only to eligible full-time institutional faculty members whose initial
appointments have been approved by the Board. Conferral of tenure status has been limited
by the Board to seventy five percent (75%) of the institutional faculty. All new faculty
appointments are subject to the approval of the Board. Nontenured members of the faculty
should not expect continued employment beyond the period of his or her current
appointment. Any commitment to employ a nontenured member of the faculty beyond the
period of his or her current appointment is wholly ineffective without prior approval of the
Board.
3. Evaluation For Tenure

It is expected that the President, in granting tenure, will have sought and considered
evaluations of each candidate by a committee appointed for the purpose of annual
evaluations or tenure status. Such committee must consist of tenured and nontenured
members of the department, if available; equitable student representation; and one or more .
representatives from outside the department. Each member of the committee has an equal
vote on all matters. The committee must give proper credence and weight to collective
student evaluations of faculty members, as evidenced by an auditing procedure approved by
the President.
The recommendation of the committee will be forwarded in writing through appropriate
channels, along with written recommendations of the department chairperson or unit head,
dean, and appropriate vice president, to the President, who is responsible for making the fmal
decision.
a. Acquisition of Tenure
(I ) Professional-Technical faculty hired under the division of professional-technical
education prior to July I, 1993 who were granted tenure may retain tenure in accordance
with these policies. Individuals hired under the Division of Professional-Technical
education subsequent to July I, 1993 are hired and employed as nontenure track faculty
and will:
(a) be afforded the right to pursue promotion; and
(b) be considered and granted an employment contract in accordance with these policies
and be subject to continued acceptable performance and/or the needs of the institution;
and
(c) be afforded an opportunity to serve on institutional committees.
(2) Academic faculty members, after meeting certain requirements set forth in Section 4.,
may acquire tenure. Acquisition of tenure is not automatic, by default or defacto, but
requires an explicit judgment, decision, and approval. A faculty member will usually be
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evaluated for the acquisition of tenure aftefat least five (5) full years of service and in no
case later than during the faculty member's seventh (7th) full academic year of
employment at the institution.
b. Notification

An individual eligible for tenure must be informed, by proffered written contract, of
appointment or nonappointment to tenure not later than June 30th after the academic year
during which the decision is made.
c. Nonappointment to Tenure
In case of nonappointment to tenure in accordance with the standards of eligibility set
forth in Section 4., the facuIty member must be given, in accordance with the provision for
nonrenewal, a \vritten notice that tenure was denied.

4. Standards of Eligibility for Tenure Status
a. Until the acquisition of tenure, all appointments are made for a period not to exceed one
(1) year. Ordinarily, appointments are made for periods of one (I) year each before a tenure
decision becomes mandatory. A facuIty member will usually be evaluated for the acquisition
of tenure after at least five (5) full academic years of employment and in no case later than
during the faculty member's seventh (7th) full academic year of employment at the
University.
b. All satisfactory service in any professorial rank may be used to fulfill the time requirement
for acquiring tenure. The University must develop criteria and rules by which prior service
may be evaluated for inclusion in experience necessary for acquiring tenure.
c. A maximum of two (2) years satisfactory service in the rank of instructor at the University
will be allowed in partial fulfillment of the time requirement in the professorial ranks. Faculty
members who hold the rank of instructor may be eligible for tenure status if provided for by
the University even though they teach in fields that have established professorial ranks.
d. Tenure may be awarded prior to completion of the usual eligibility period in certain
exceptional cases. Prior to attaining tenure status in such cases, the burden of proof rests with
the individual.

5. Award of Tenure
The awarding of tenure to an eligible faculty member is made only by a positive action of the
President. The President must give notice in writing to the facuIty member of the approval or
denial of tenure status. Notwithstanding any provisions in these policies to the contrary, no
person will be deemed to have been awarded tenure because notice is not given or received
by the times prescribed in any sections of these policies. No faculty member may construe
lack of notice of denial of tenure as the awarding of tenure. If the President has not given
notice to the faculty member as provided for in these policies, it is the duty of the faculty
member to make inquiry to ascertain the decision of the President.

6. Interpretations Relating to Tenure
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Sam Johnson
JOHNSON & MONTELEONE, L.L.P.
405 South Eighth Street, Suite 250
Boise, Idaho 83702
Telephone: (208) 331-2100
Facsimile: (208) 947-2424
sam@treasurevalleylawyers.com
Idaho State Bar No. 4777
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Attorneys for Plaintiff

IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT FOR THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK

HABIB SADID, an individual,
Plaintiff,

v.

Case No. CV 2008-39420C

IDAHO STATE UNIVERSITY, ROBERT
WHARTON, JA Y KUNZE, MICHAEL
JAY LINEBERRY, MANOOCHEHR
ZOGHI, RICHARD JACOBSEN, GARY
OLSON, AUTHUR VAlLAS
and
JOHN/JANE DOES I through X, whose
true identities are presently unknown,

AFFIDAVIT OF COUNSEL IN
OPPOSITION TO DEFENDANTS'
MOTIONFORSUMMARY
JUDGMENT

Defendants.

STATE OF IDAHO )
) ss:
County of Ada
)

Sam Johnson being first duly sworn deposes and says:

AFFIDA VIT OF COUNSEL IN OPPOSITION TO DEFENDANTS' MOTION FOR SUMMARY
JUDGMENT - 1

1.

That he is the attorney for Plaintiff and makes this Affidavit based on personal
knowledge and belief;

2.

Attached hereto as Exhibit A is a true and correct copy of the Oral Deposition
ofJay F Kunze, taken in these proceedings on October 27,2009;

3.

Attached hereto as Exhibit B is a true and correct copy of the Oral Deposition
ofMichael Jay Lineberry, taken in these proceedings

4.

October 28, 2009;

Further your affiant sayeth naught.

Subscribed and sworn to before me, this

~ day of October, 2009.

Notary Public for Idaho
LQ.l..; I Jd~
Residing at:
My Commission Expires: t../ III /.;)0 I ~
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I CERTIFY that on October 29, 2009, I caused a true and correct copy of the
foregoing document to be:
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o hand delivered

o CM/ECF Electronic Filing

o transmitted fax machine
to: (208) 232-6109

John A. Bailey, Jr.
Racine Olson Nye Budge & Bailey, Chtd.
201 E. Center
P. O. Box 1391
Pocatello,ID 83204-1391
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Page 1

1

DISTRICT COURT OF THE SIXTH- JUDICIAL DISTRICT OF

2

THE STATE OF IDAHO,

IN AND FOR THE COUNTY OF BANNOCK

3

4

HABIB SADID, an individual,

5

Plaintiff,
Case No. CV 2008-3942-0C

6

vs.

7

IDAHO STATE UNIVERSITY,

8

MICHAEL JAY LINEBERRY, and

9

JOHN/JANE DOES I THROUGH X,

10

whose true identities are

11

presently unknown,

12

Defendants.

13
14
15
16

ORAL DEPOSITION OF JAY F. KUNZE

17

Taken on October 27, 2009

18

19
20
21
22

REPORTED BY:

23

PAUL D. BUCHANAN, RPR, RMR,

24

CSR No.7, and Notary Public

25

(208) 345-9611

M & MCOURT REPORTING SERVICE, INC.
??Ll

(208) 345-8800

(fa~)
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1
2
3
4
5
6
7
8
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1

APPEARANCES:
For the Plaintiff:

2
3
4
5
6
7

SAM JOHNSON
Johnson & Monteleone
Attorneys at Law
405 South Eighth Street
Boise, Idaho

8

9
10
11 For the Defendant:
JOHN A. BAILEY
12
Racine, Olson, Nye,
13
Budge & Bailey
14
Attorneys at Law
15
Center Plaza Building
16
Pocatello, Idaho
17
18
19 Also Present:
Habib Sadid
20
21
22
23
24
25

9
10

BE IT
that on October 27,2009, at
the hour of 2:00 p.m. the deposition of JAY F. KUNZE,
produced as a witness at the instance of the plaintiff in
the above-entitled action now pending in the above-named
court, was taken before Paul D. Buchanan, CSR #7 and
notary public, State of Idaho, in the law offices of
RaCine, Olson, Nye, Budge & Bailey, Center Plaza
Building, Pocatello, Bannock County, Idaho.
WHEREUPON, the following proceedings were had:

11
12

13
14
15
16
17
18
19
20
21
22
23
24
25

JAY F. KUNZE,
called at the instance of the plaintiff, having been
first duly sworn, was examined and testified as follows:
EXAMINATION
BY MR. JOHNSON:

Q. Good afternoon, Dr. Kunze. We met briefly off
the record, but if you would, could you please state your
full name and including the spelling of your last name?
A. Jay Frederick Kunze, K-U-N-Z-E.
Q. And, Dr. Kunze, you understand that I
represent Dr. Habib Sadid in this matter.
A. Yes.
Q. Are you familiar with the deposition process,
sir?
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1
2
3
4
5
6
7
8

9
10

11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

Examination By:
Mr. Johnson

Page 5

1
2
3
4
5
6
7

IN D E X
Page
4

Exhibits:

8

Nos. 1 and 2 - Marked but not referred to,
reference Page 63
No.3 - Reports and Evaluations from
Kunze to Sadid
No.4 - Sadid E-mail to Kunze 2/28/06
No. 5 - ISU Faculty Handbook, Section IV

9
10

11

43

12

59
62

13
14
15
16
17
18
19
20
21
22
23
24
25

A. Yes.
Q. You have been through it before?
A. Yes.
Q. And can you tell me when the last time was
that you had your deposition taken?
A. 24 years ago.
Q. 24 years ago. So it's probably not real fresh
in your mind, then, I would imagine.
A. Right.
Q. Let me just briefly discuss a couple of
matters that will hopefully keep us streamlined and as
efficient as possible today. And that is if you don't
hear or understand one of my questions, please let me
know. Okay?
A. Sure.
Q. Otherwise I don't know, and if you don't say
anything to me, then I am just going to naturally assume
you both heard and understood my question.
A. (Witness nods head affirmatively.)
Q. If you can try and remember to give audible
answers to my questions, that will help us as well. If
you say uh-huh or huh-huh, I might remind you that I need
a yes or a no or whatever the answer may be. For court
reporting reasons it's much more efficient to maintain a
record if we can avoid nods of the head and shakes of the

2 (Pages 2 to
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Page 6

1 head, those kinds of things.
2
A. Okay.
3
Q. Lastly, and this is the one that seems to come
4 up the most, let's try not to speak at the same time.
5 It's a question-answer format and I will try my best to
6 give you the courtesy to allow you to give your complete
7 answer before I start asking my next question. On the
8 other hand, if you would, sir, try to let me finish my
9 question before you start your answer, again, I think we
10 will go through this a little more efficiently here this
11 afternoon.
12
Do you have any questions?
13
A. Not atthe moment.
14
Q. Any reason why this afternoon would not be a
15 good time and place to take your deposition? By that I
16 mean are you under any medications that would affect your
17 ability to give full and accurate testimony today?
18
A. No, I am not under any such medication.
19
Q. Do you have any physical conditions that are
20 making you uncomfortable and might interfere with your
21 ability to testify fully and accurately today?
22
A. Nothing other than the usual little nervous
23 concerns one would normally have.
24
Q. Besides being a little nervous, you don't have
25 any physical conditions --

1

2
3

4
5
6
7
8
9
10
11
12
13
14
15
16
17
18

19
20
21
22
23
24
25

MR.

: And he doesn't get to know about

what we talked about or those sorts of things. So other
than explaining that, I am going to ask you not to
elaborate on those details.
Q. Anything other than what your counsel has
asked you to do?
A. Sure, I discussed things with my wife, trying
to project back all the trials and tribulations we have
been through over the years. There is a lot of concern
over this. You say what did I do to prepare? I didn't
study a bunch of documents, I don't have the time.
Q. That's your answer, then.
A. And I am not going to take the time.
Q. I certainly wasn't asking you to. I was just
wondering if you decided to do it in your own right. If
you didn't, just tell me, sir. Any discussions with
people other than your wife about your testimony here
this afternoon?
A. To be honest, yes, I did discuss the history
of the things with one of my associate deans just to make
sure that what my timeline in my memory was was the same
as his timeline that he remembered.
Q. And who was the associate dean that you
discussed this matter with?
A. Dr.Stuffle.
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A.

I don't have any physical conditions.

Q. And, sir, you have an appreciation of the oath
that you are under this afternoon.
A. Yes.
Q. If you would, just describe for me, Dr. Kunze,
what you did to prepare yourself for the deposition this
afternoon.
A. I consulted with Mr. John Bailey.
Q. Outside of the consultations with Mr. John
Bailey, did you do anything else to get yourself ready
this afternoon?
A. He provided me with a few documents and I
looked these over.
Q. Those were during your consultation with Mr.
Bailey?
MR. BAILEY: Correct.
Q. I am just wondering if there is something you
did independently to ready yourself for this deposition.
A. Perhaps you could elaborate. What do you
mean? Obviously I was thinking about it for the last
month.
Q. Have you pulled any documents and reviewed
those over the last month or so?
A. The documents that I pulled for all practical
purposes were ones that Mr. Bailey supplied to me.
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1

Q. Dr. Stuffie. And is he still with ISU?

2

A.

3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18

19
20

21

22
23
24

25

Yes, he is.

Q. can you spell his last name?
A.

S-T-U-F-F-L-E.
Q. And when did you and Dr. Stuffie have this
discussion?
A. Sometime within the last three weeks, I don't
remember preCisely when.
Q. And you have kind of given me the nature, I
believe, of that discussion, is that right, it was a
time line -A. Trying to establish the timeline of the events
as best as I could recall them.
Q. And what events were you establishing a
time line of?
A. All the events related to our interactions
with Dr. Sadid.
Q. Did you discuss it with any other members of
the faculty or staff or administration at ISU?
A. Only Dr. Stuffie.
Q. You haven't talked to Dr. Jacobsen about it
or -A. Not about -- he wasn't here, no way he would
know.
Q. So that's a no?
3 (Pages 6 to 9)
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1
2
answer is no.
3
Q. Current residence, please?
4
A. 3488 Desert View Court.
5
Q. Here in Pocatello?
6
A. Yes.
7
Q. And, if you would, and I don't need all the
8
details, but if you would just summarize your educational
9
background for me, unless you have a CV that you would
10
rather just provide?
11
A. I have a BS and MS and a Ph.D. in physics and
I am licensed as a professional engineer, mechanical, and 12
13
licensed as a certified health physicist.
14
Q. And where did you get your doctoral degree?
15
A. Carnegie Mellon University.
16
Q. Where is that university located?
17
A. At that time it was called Carnegie Institute
18
of Technology.
19
Q. Where is that institution located?
20
A. Pittsburgh, Pennsylvania.
21
Q. And what year was that, sir?
22
A. 1954, '55, and '59.
23
Q. '59 is when you had your doctoral degree, I
24
take it.
25
A. Correct.
A. The answer is no, yes -- I am sorry, the

end because I joined a local engineering company to
promote geothermal energy development by private concerns
nere in Idaho.
Q. What was the name of that company?
A. Forsgren-Perkins Engineering.
Q. Was it located in Idaho Falls?
A. It was located in Rexburg. I formed a
subsidiary and moved to Idaho Falls.
Q. How long were you with the engineering -A. Five years.
Q. And I would just remind you if you would wait
until I finish.
A. I am sorry.
Q. So you were with the local engineering company
for a period of roughly five years; is that correct, sir?
A. Correct.
Q. And then what did you do next?
A. I was offered a position as chairman of
nuclear engineering program at the University of Missouri
and I accepted it.
Q. SO you went off to Missouri for a little
while?
A. 1983 to 1995.
Q. Roughly a 12-year period down there?
A. Correct.

Page 11
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Q.

And you are a PE here in the State of Idaho?
A. Correct.
Q. How long have you been so?
A. Since 1970 or '71; I think I took the exam
in -- it's either '70 or '71, I am not sure which.
Q. And your professional background, if you could
just summarize it for me as well.
A. Twenty years at the INL, what's now the INL.
Q. What 20-year time frame are we talking about
there?
A. '58 to '78.
Q. '58 to '78?
A. Correct.
Q. And what did you do at INL?
A. A variety of things.
Q. What was your position, engineer -A. Variety of positions.
Q. Which one did you start out as?
A. Started out as an engineer/physicist.
Q. And your relationship with INL came to an end
in 1978?
A. Yes.
Q. And why?
A. I was director of nonnuclear projects,
renewable energy projects. My relationship came to an

Page 13

1
Q. And is that when you came to ISU?
2
A. Correct.
3
Q. In 1995?
A. Correct.
4
5
Q. And why did you leave the University of
6 Missouri to come to ISU?
A. 15U contacted me and asked me to apply for the
7
8 open pOSition as dean of engineering, which I applied.
9
Q. And your application was accepted and you
10 accepted the position here at ISU in 1995?
11
A. Correct.
12
Q. 50 when you first arrived, you were already in
13 the position of dean.
14
A. Correct.
15
Q. Do you recall whether or not there was a
16 national search conducted involving your-17
A. There was.
18
Q. -- process of employment?
19
MR. BAILEY: Wait until he finishes asking his
20 questions before you start to answer.
21
A. There was.
22
Q. And do you remember when you started in 1995?
23 Were you here in the spring semester or -24
A. I think the start date was some day in June.
25
Q. And Professor 5adid was a member of the
4 (Pages 10 to 13)
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faculty at the time you came on board as dean?
A. That's my recollection.
Q. And how long did you remain as dean for the
College of Engineering?
A. Until June of 2006.
Q. Roughly an ll-year period there?
A. Correct.
Q. And was Dr. Sadid a faculty member in the
department of civil engineering for your entire term as
dean, is that your memory?
A. He was a faculty member for that entire
period. We did not have a department of civil
engineering at the beginning.
Q. When was the department of civil engineering
formed; do you recall?
A. About 1998 or perhaps 1997 when we finally
convinced the State Board of Education to change the
statute that limited ISU's awarding of engineering
degrees so that we could offer bachelor's degrees in the
conventional engineering disciplines. And we began to
offer degrees in mechanical, electrical, and civil.
Q. And during that start-up period did you have
chairs for the departments?
A. We were a very small college; I needed
somebody to sort of represent each of these disciplines.
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1
A. I discussed it with my associate deans, who
2 could handle the job most effectively, and he was chosen.
3
Q. Chosen by you?
4
A. By the dean's office, which included two
5 associate deans. We agreed on it unanimously.
6
Q. And when you say we agreed unanimously, you
7 are speaking of you and -8
A. The two associate deans.
9
Q. And forgive me if I mispronounce his name, but
10 Dr. Ebrahimpour, for how long was he selected to act as
11

12
13

14
15
16
17
18
19
20
21
22
23
24
25

chair; do you recall?
A. My recollection is that his -- I don't recall
exactly when he was asked to take that position. My
recollection is that it was in the February-March time
frame that he came to me and said he had had it, he
cannot continue in this position any longer. And, I am
sorry, my memory is vague, but I believe that it was like
February-March of 2006 when he came in and essentially
said he was through.
Q. And did you take that as the chair reSigning
his post at that point in time?
A. I had to accept his resignation.
Q. And you saw it as him tendering his
resignation, Dr. Ebrahimpour?
A. Yes.

Page 15

We were not big enough to have chairs so I designated
people as coordinators.
Q. And do you recall when the chair pOSition was
started
with respect to the College of Engineering at
4
5 I5U?
A. I don't believe it occurred until we were
6
7 preparing for the ABET review and the documentation that
8 was put together in the 2004-2005 academic year for the
9 review in 2005. One of my associate deans appealed to me
10 and said we really need to have chairs, call them chairs
11 rather than coordinators.
12
Q. Who was that associate dean?
13
A. Dr. Naidu.
14
Q. And, if I understood your testimony correctly,
15 then, the chair positions opened up in the 2005 time
16 frame?
17
A. The coordinator pOSitions were changed to the
18 name of chair.
19
Q. In that 2005 time frame.
20
A. Correct.
21
Q. And do you recall who the first chair of the
22 department of civil engineering was?
23
A. My recollection is it was Dr. Ebrahimpour.
24
Q. And do you recall how he was selected to fill
25 the position at that point in time?
1
2
3
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Q.

And your best -A. Insisting on his reSignation is what it was.
Q. I am sorry?
A. You said tendering, which means to me that he
said he would like to resign. He insisted that he be
removed from the post.
Q. And you accepted his resignation?
A. Yes.
ti
Q. And you believe it was in the February-March
2006 time frame?
A. That's my recollection.
Q. And I believe you mentioned that you continued
to act as dean through June of 2006 and so it would have
been shortly a few months before your term as dean came
to an end, if that helps you with your memory.
A. If my dates are correct, that's correct.
Q. SO it sounds like then that the first chair,
Dr. Ebrahimpour, would have only served for perhaps a
semester or a little more; does that sound about right?
A. As I indicated to you, I do not recall when we
asked him to be chair. If I make my best guess from
memory, it was before we sent in the report to ABET,
because we had to -- we wanted to deSignate a chair in
that report. So my best guess would be that we probably
did it in March, April, May time frame of 2005.
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Q.

Was there any discussion
Dr. Sadid filling
the chair position when it first came open in that, as
you remember, 2005 time frame?
A. Not in that time frame. It did come open in
the late spring of 2004 time frame when we were
considering -- we had had no chair, we had no coordinator
since Dr. Robinson's death.
Q. But it sounds like the chair position
ultimately wasn't created until later; is that fair?
A. At that point we had coordinators -MR. BAILEY: He is asking you about the chair.
Let's don't mix apples and oranges here.
A. Would you ask your question again?
Q. Sure, I believe that you mentioned that Dr.
Sadid was at least -- you didn't use the word candidate,
but for lack of a better word, was a candidate for the
chair position in the March of 2004 time frame.
A. More like April-May time frame rather than
March.
Q. But 2004-A. And you -- excuse me, I interrupted you.
Q. I guess I am just trying to figure out if Dr.
Ebrahimpour was the first chair and that position was
filled in the spring of 'OS, what happened to the
selection process in the spring of '04 when Dr. Sadid was

Q. No one. So it just remained open until it was
decided to go ahead and create a chair position in the
spring of 'OS?

A. Well, some things took place between May of
'04 and the spring of 'OS, and I can't answer your

3

question yes or no because of all the things that
occurred.

4
5

Q. Things that occurred with respect to the
coordinator position?
7
A. Yes.
8
Q. Tell me what those were, then, sir.
9
A. Near the end of the semester, which I believe
10 was April-May of 2004, we -- and when I refer to we, it
11 means the dean's office, which are two associate deans
12 and myself -- were debating what can we do to have
13 somebody look over -- which is what the coordinator's job
14 was -- look over the activities of the civil engineering
15 program. And we decided to try a test case for the
16 summer to see how two of the faculty would perform in
17 coordinating roles during the summer of 2004.
18
We decided to ask Dr. Sadid to coordinate the
19 graduate programs, Dr. Ebrahimpour to coordinate the
20 undergraduate programs during that summer period when the
21 faculty are normally not on contract, and neither of them
22 were on contract. And my recollection is that I usually
23 gave the coordinators, where there was a single
24 coordinator, two months summer salary to cover the little
25 bit of work that they would have to do in talking to
6

Page 19
considered to be a candidate for the chair position, to
the best of your memory?
A. If I might clarify, my recollection is we
still had not called those positions chairs, they were
called coordinator positions in the 2004 time frame. So
it's a coordinator position.
Q. And just so I am clear on this, then, it's
your testimony that Dr. Sadid was a candidate for the
coordinator position in the spring of 2004?
MR. BAILEY: I object to the use of the term
"candidate."
A. He was considered -Q. Considered for the post.
A. -- as somebody who possibly could be put into
that position, along with Dr. Ebrahimpour was conSidered,
as well as the other members of the faculty that were
associated with civil engineering activities, and that
included at least three other individuals.
Q. And who was ultimately selected to fill the
coordinator spot in the spring of 2004 time frame, if you
recall?
A. No one.

1
2

Page 21
1

incoming students and taking care of a little bit of

paperwork. So my recollection is that I offered each of
them one week summer salary to undertake those roles for
4 the summer.
5
Q. And were those offers accepted by the doctors
6 you have named?
A. Dr. Ebrahimpour accepted his; Dr. Sadid did
7
8 not.
Q. Do you recall why Dr. Sadid did not accept the
9
10 coordinator position for that summer?
11
A. I can tell you what he wrote in I believe it
12 was an e-mail. He said you have insulted me and you have
13 ruined my career and words to that effect.
14
Q. And this was over the coordinator position?
15
A. Yes.
Q. Do you recall when you received that e-mail?
16
17
A. Sometime in Mayor early June. It was in
18 response to my letter, a letter sent to each of them with
19 a carbon copy to the other and to nobody else.
Q. And so then what happened with that
20
21 coordinator position?
22
A. Well, since Dr. Sadid I think -- since he
23 refused, I asked Dr. Ebrahimpour if he would do both, and
24 to the best of my recollection, I believe he did for the
25 summer, took both the undergraduates and graduates under
2

3
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1
2 administration?

1 his wing.
2
Q. And then what about in the fall semester, what
3 was the status of those coordinator positions at that
4 time?
5
A. I must confess my memory is a little bit vague
6 but I will tell you what I seem to recall that we did.
7 We were still hoping that Dr. Sadid's attitude would
8 change and that he might be a more viable candidate to be
9 a coordinator. So my recollection is I just had sort of
10 an informal understanding with Dr. Ebrahimpour that he
11 would continue to watch over things for the next X number
12 of months until we made a decision.
13
Q. Do you recall whether Dr. Ebrahimpour was
14 familiar with the ABET process?
15
A. He knew about the ABET process, yes.
16
Q. And, sir, correct me if I am wrong, and please
17 do, but I just want to make sure I am gaining the proper
18 understanding here. So did Dr. Ebrahimpour remain as the
19 coordinator through the time when it was decided to
20 create the chair position?
21
A. I suspect that it was known he was the
22 coordinator. I am sort of under the opinion that we
23 didn't offidally send him a letter to that effect, but
24 he functioned in that role.
25
Q. And, as you have already testified, at least

3

4
5
6
7
8
9
10
11

12
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14
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16
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A. At one time I discussed Dr. Sadid, only one
time, in this regard, and that was probably in the spring
of 2004 when the dean's office, the two associate deans
and myself had discussed things and said, if Dr. Sadid
does change his mode of operation, we should give him
some consideration for the administrative slot.
I then asked Dr. Lawson, who had been through
quite a few trials, I asked him what his reaction would
be if we decided to have Dr. Sadid as the coordinator for
civil engineering.
Q. And how did Dr. Lawson respond?
A. My recollection is he didn't even give me a
verbal answer, he just shrugged his shoulders
(indicating).
Q. And how did you understand -- or what did you
understand Dr. Lawson to be saying with that nonverbal
bit of communication, I guess?
A. I read into it -- I had an opinion.
Q. What was your opinion?
MR. BAILEY: Which question do you want
answered, counsel? You have two questions pending here.
I am going to object as compound and vague.
MR. JOHNSON: Well, I asked him what he
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to some degree, he filled the role as chair in the 2005
time frame?
A. From 2005, late spring, my recollection, until
he resigned in what I believe was March of 2006.
Q. And the process of selecting the chair was
done by the dean's office, as I -A. Correct.
Q. And of course there would have been you and
the two associate deans.
A. Correct.
Q. Did you give consideration to Dr. Sadid for
that chair post that was ultimately filled by Dr.
Ebrahimpour?
A. Not at that time we didn't.
Q. And can you tell me why, sir?
A. Because Dr. Sadid had not demonstrated the
characteristics that one would expect to find in an
administrator.
Q. Did you discuss that with the upper
administration?
MR. BAILEY: Discuss what? The question is
vague.
Q. Discuss whether or not they should consider
Dr. Sadid for the chair position.
A. No.

discuss it with upper
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understood Dr. Lawson to be communicating by the shrug of
the shoulders and he said he had an opinion to it, so I
asked him what his opinion was.
A. He may have said I don't care, also, I don't
recollect, but it was essentially that and the way he
said it. You are asking for an interpretation and I
don't know if it's appropriate for me to give you my
interpretation, is it?
Q. Sure it is. You interpreted what he
communicated and then based decisions on it.
MR. BAILEY: You can tell him what you
understood. As I understand it, you have, that he didn't
care, it was up to you; is that correct?
MR. JOHNSON: No coaching.
THE WITNESS: No, it was more than that.
MR. BAILEY: Go ahead and explain it.
A. It was if you are fool enough to do that, go
ahead. That's the way I interpreted it.
Q. Did Dr. Lawson actually use those words?
A. No, he didn't, he shrugged his shoulders and
just (indicating), I don't care. But Dr. Lawson and I
had met many, many times and we could read each other
without -- we could read each other without verbal
exchanges.
Q. And based on your history of communicating
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to say that if you
with Dr. Lawson, you understood
are fool enough to do it, go ahead?
A. That's my perception.
Q. And after this discussion with Dr. Lawson had
you given more thought to appointing Dr. Sadid as the
coordinator?
A. Yes. The two-MR. BAILEY: Wait until you get a question.
A. Go ahead.
Q. Did you consider it any further with the
associate dea ns?
A. Yes, I did.
Q. And what was the discussion, to your memory,
along those lines?
A. We felt that Dr. Sadid had capabilities as a
faculty member and we wanted to make him effective and
useful in the College of Engineering, but at that time he
had demonstrated activities and demeanor which were not
appropriate for a coordinator, chair, or supervisory type
pOSition.
Q. Do you have any examples of the activities or
demeanor demonstrated by Dr. Sadid that led you and the
two associate deans to that conclusion?
A. Many.
Q. Can you give me a few of them?
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to that plan,
not?
A. Very vocal, yes.
Q. And was that part of the reason why Dr. Sadid
was not chosen as coordinator?
A. That was some of the reason.
Q. That was one example -A. One example.
Q. And isn't it true, sir, that you yourself were
against the merger of those two colleges at that point in
time?
A. I was not personally in favor of the merger,
correct.
MR. BAILEY: Do you mind if we take a little
break?
MR. JOHNSON: Yes, if you can give me a couple
more seconds, I will finish up this and we can -MR. BAILEY: Well, I am not sure about this,
but, like I say, I think you are well beyond what the
judge has authorized you to discuss today -MR. JOHNSON: I think this all goes to the
running of the Statute of Limitations, at least that is
my intent.
MR. BAILEY: I don't think so. His view of
whether or not the merger was appropriate or not has
nothing to do with the running of the statute.
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A. I don't know how long you want to be here this
afternoon.
MR. BAILEY: Well, let me assist you a little
bit. Give him an example or two to demonstrate what it
is you are talking about, but, frankly, I think this is
way beyond what the judge has allowed the deposition to
be about today. But you go ahead and answer that, but
let's don't try to provide some sort of exhaustive list.
Sam will get the idea from an example and then we need to
move on to comply with the judge's order.
A. Dr. Sadid had significantly attacked the upper
administration, the vice preSident, the preSident, for
the actions which I guess were administered or which were
initiated primarily by the vice president, the first time
to investigate the feasibility of combining the two
colleges, what was then the School of Applied Technology
and the College of Engineering. And two years later or
so demanding that the two deans of those colleges, which
was then the College of Technology, put the colleges
together, plan it themselves, and present to them a plan
to accomplish it by the end of the semester.
Q. What was the plan? I am sorry.
A. The plan to put the two colleges together,
into a single college.
Q. And Dr. Sadid was vocal about his opposition
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MR. JOHNSON: Well, maybe that one particular
question.
MR. BAILEY: Okay, let's see what you have
got, but please be mindful of the fact I've been drinking
coffee all day.
MR. JOHNSON: Okay, I will. I would just like
to get through this one topic and then I would like to
take a break myself, too.
Q. (By Mr. Johnson.) In any event, Dr. Sadid was
not selected to fill that coordinator position and it had
to do, at least in part, with his outspokenness about the
merger of those two colleges?
MR. BAILEY: Objection, it misstates his
testimony. He said that he had attacked upper
administration even though they hadn't been the ones who
proposed the merger, was what he said.
MR. JOHNSON: I didn't hear him say that.
Q. Is that what you said, sir?
A. The upper administration, the first time,
asked to investigate the merger; the second time ordered
that it be done.
Q. SO it was ordered by upper administration, the
merger?
A. Correct, the second time.
Q. Well, in any event, let me, in light of
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(208) 345-9611

M & M COURT REPORTING SERVICE, INC.

231

29)

(208) 345-8800 (fax)

Page 30

1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

counsel's objectionst believing
inqUiry IS
beyond the scope heret let me ask you if I can just try
to round out this coordinator position that ultimately
ended up into a chair position in the spring of 'OS. Dr.
Sadid was not selected for it either; correct?
A. That's correct.
Q. Was he involved or was he considered for that
position at that point in time?
A. No.
Q. And for the same or at least in part was one
of the reasons why he wasn't considered at that point in
time involved with Dr. Sadid's opposition to the merger
plan?
MR. BAILEY: In 'OS you are talking about?
MR. JOHNSON: Yes.
A. This is well beyond the merger plan. There
were a number of things that had occurred since the
merger was dismissed.
Q. Why wasn't Dr. Sadid considered for the
position in the spring of 2005?
A. Primarily because his activities from May of
2004 until this time when we made the selection were very
disruptive and caused a lot of dissension and a lot of
extra administrative detailed work within the college
which would not have been necessary had he not been so
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certain time
asked for another reviewt similar to the
one of two or three years before that t asked for another
review at this timet thorough review of why they should
or should not be merged. And this took another year of
extensive studYt documentation. And I believe the report
was finished in early fall of 2005. I hope my memory is
correct. A final report.
MR. BAILEY: I have got to take a break.
MR. JOHNSON: Let's do it.
(Short recess.)
MR. JOHNSON: Back on the record after a short
break.
Q. I believe when we took our break or just
before we took our break you were describing a final
report that was completed I believe you said in the early
fall of 2005. Does that sound right?
A. I don't remember precisely. It was a long
time being put together and even by the time we had our
final data all togethert it took Dr. Stuffle a long time
to compile itt get it in CD. It was this thick
(indicating) in paperback. He also digitized the whole
thing.
Q. This final reportt thought had to do with the
merger issue?
A. Correctt the second one.
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disruptive.
Q. And t sirt do you recall whether or not the
decision not to consider Dr. Sadid in the spring of 2005
had anything to do with Dr. Sadid's opposition to the
merger of the two colleges?
A. Not his opposition to the merger per se.
Q. Explain what you mean.
A. Because, as I told you t I was not in favor of
the merger either, but I undertook my responsibilities
directed by the upper administration to go through the
processes which they told us to do.
Now, after we were ordered the merger of the
colleges, I had discussions with the presidentt with Dr.
Lawson's awareness that I was going to the president, and
various alternatives were discussed. For instance,
rather than lose the identity of the College of
Engineering, perhaps it would be better to turn it over
to the administration of the College of Engineering at
the University of Idaho so we still remained a College of
Engineering. That was investigated for a while, and the
dean of the College of Engineering at Idaho and myself
COUldn't come to -- we couldn't figure out how to do it
and keep the college in Pocatello.
So at that point the president then
essentially retracted the order to merge them in a
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And who asked for this report to be -A. The president.
Q. And the second onet you mean in 2003 is when
the topiC arose again?
A. Thereaboutst that's correct.
Q. SO the first one would be the one in 2001,
6
7 just so we are speaking the same language.
A. Or 2, whichever it was.
8
Q. In any event, we get this final report and
9
10 what is your memory of the conclusion that was contained
11 in the report?
12
A. The conclusion was that it's not in the best
13 interests of either college or the university to merge
14 them. That's paraphrasing.
15
Q. Arid then if you are correct and the report was
16 finished in the early fall of 2005 t that brings us about
17 to the time frame where you testified that the chair
18 position was created and then filled by Dr. Ebrahimpour;
19 is that right?
A. Mr. Counselor, as I am reviewing the dates in
20
21 my mind, I am thinking now it was the fall of 2005 -22 2004 when that report was completed, and it was the
23 spring of 2005 in getting ready to submit the report to
24 ABET that the chair position was deSignated for civil
25 engineering.
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Q. And I believe you

before we broke
that Dr. Sadid was not considered for that chair
position.
A. At that time, that's correct.
Q. And it had to do with his political activities
on campus, is that fair?
MR. BAILEY: Objection, misstates the
testimony. And, counsel, really, what does that have to
do with the running of the Statute of Limitations? I
mean I can understand every other aspect of your-MR. JOHNSON: It fits in on whether or not the
decision was based on retaliatory motives; and, if so,
those decisions might have some effect on the triggering
or the tolling of the Statute of Limitations.
MR. BAILEY: No, it wouldn't. Irrespective of
why it happened, it's when it happened that is the
trigger issue.
MR. JOHNSON: To some degree, but if it
happened for reasons not related to retaliatory measures,
then the statute is not even invoked at all. So it does
fit into the overall discussion here.
MR. BAILEY: Well, no, the statute is invoked
by the day you file your complaint. And if you have got
a problem there -MR. JOHNSON: I don't need a lesson on civil
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MR. BAILEY: Well, no, we are not going to get
into all of that. Frankly, the reason why the event
happened is immaterial to the tolling or to the
commencement of the Statute of Limitations, counselor.
And what you told the court was you are talking about
your Statute of Limitations as to contract anyway. So,
no, I am not gOing to allow him to answer that stuff. We
can go question by question, if you want, but I am going
to ask you to respect the judge's order and to focus on
the issue that you said you needed to have this
deposition for so we can get on to these immunity -MR. JOHNSON: I know, and I don't like the way
you phrased it, counsel, because you phrased it in a way
that I haven't been respecting the order. I am doing my
best to respect the order. All I can say is -MR. BAILEY: I'm sure you have. I don't mean
to say that you weren't; I understand we have differing
views about it. But there is no case anywhere that says
that motives for a particular action or the reasons for a
particular action one way or the other affect the running
of the Statute of Limitations.
MR. JOHNSON: Sure it does. Of course the
triggering of the Statute of Limitations, if the
university was motivated for illegal reasons in making
the decisions they made, then that may affect the
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procedure.
MR. BAILEY: Let me put it this way. I am not
going to let you go into a bunch of detail on the reasons
for this. It's a question of what was done when. So I
am going to start instructing him not to answer. I am
going to try to be as accommodating as I can, Sam, but
the court has entered an order that says we are to get to
the heart of the issues that you wanted leading up to the
summary judgment -MR. JOHNSON: I understand.
MR. BAILEY: And be fair with us and let's try
to comply with the order.
MR. JOHNSON: I don't know that you understand
my position on the Statute of Limitations. It's been
raised as a defense, as I understand it.
MR. BAILEY: Correct.
MR. JOHNSON: And it's based on the fact that
certain things happened at certain times. And if these
events happened because of retaliation, then that relates
to the triggering or the running of the Statute of
Limitations. If it doesn't from this witness's
perspective have anything to do with retaliatory motives
or activities on campus, then it's good to know that as
well because then these events don't have any effect on
the triggering of the Statute of Limitations.
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triggering and the running of the Statute of Limitations.
If their motives didn't relate to any retaliation, then
it may not trigger the Statute of Limitations. But we
can only find out by asking the witness what he
remembers.
MR. BAILEY: That's just not accurate. It's
incorrect law.
MR. JOHNSON: No, it isn't.
MR. BAILEY: We will have to agree to
disagree. You can ask your questions and I will tell my
witness to answer or not answer based on whether or not
it complies with the court's order.
MR. JOHNSON: We will piecemeal this summary
judgment order out for six months as well -MR. BAILEY: So be it.
MR. JOHNSON: That makes no sense to me.
Q. (By Mr. Johnson.) In any event -- counsel got
me so distracted, I forgot where I was at. I probably
would have been done by now if counsel hadn't raised all
this -MR. BAILEY: I'm sure it's all my fault, but
you go right ahead.
MR. JOHNSON: We can stipulate to that.
Q. This chair position, the first one, I know we
have taken a break and I know over the break you had an
10 (Pages 34 to 31)
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to some degree.
1 opportunity to think about the
2 Is it still your testimony that the first chairmanship
3 position was created in the spring of 'OS?
4
A. That's my recollection, yes.
5
Q. And I believe you testified a moment ago that
6 Dr. Ebrahimpour remained as chair until February or March
7 of 2006.
A. That's my recollection, yes.
8
Q. And you were still acting as dean at that
9
10 point in time.
11
A. Yes.
12
Q. And, sir, who filled that vacancy at that
13 point in time?
MR. BAILEY: Which, the dean or the chair?
14
15
MR. JOHNSON: He is still the dean, there is
16 no vacancy in the dean position, he just said he was
17 dean. So obviously I am talking about the chair's
18 position.
MR. BAILEY: The question wasn't clear to me.
19
A. My recollection is we left it vacant.
20
21
Q. And when you say we, the same people you
22 identified earlier?
23
A. The associate deans and I worked together on
24 all of these decisions.
25
Q. To the best of your recollection, who was
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appOinted as an
chair in that time frame?
A. I do, you are correct, counselor, I had
forgotten. That's correct, I forgot.
Q. That's fine. It's been a while ago and it's
perfectly okay to forget some of these dates. But now
that your memory has been refreshed on Dr. Naidu, tell me
what you recall about how he was placed in that position.
A. Simply we could not identify any civil
engineering faculty member that we felt was appropriate
at that time to put in that poSition, and so Dr. Naidu
agreed to be an interim chair. There would be a new
dean, I believe at that time was already selected, who
would take over on July 1. At that point we would leave
the decision up to him.
Q. So it's your memory that Dr. Naidu was
selected as interim chair at a point in time where a new
dean had already been selected as well?
A. I don't recall the exact dates of the
selection of the new dean.
Q. Do you recall whether or not Dr. Wharton
approved of Dr. Naidu as interim chair?
A. All of my appointments I would send up to my
superior for his approval or disapproval or no comment,
whatever; he was informed.
Q. Dr. Wharton?
Page 41
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involved in the decision to leave the position vacant?
A. The two associate deans and myself.
Q. And who were the two associate deans at that
point in time?
A. Dr. Stuffle and Dr. Naidu.
Q. They were still the associate deans and the
three of you decided to leave the position vacant.
A. That's my recollection.
Q. Why did the three of you decide to leave the
position vacant?
A. Because we felt that we didn't have an
appropriate person to put in the position.
Q. And what was the discussion along those lines?
A. I don't recall.
Q. When you say you didn't have an appropriate
person to put in that position, did your consideration
include Dr. Sadid at that point?
A. Yes.
Q. And why did the three of you determine that
Dr. Sadid was not an appropriate person to be placed in
that position?
A. Because of the actions that had occurred in
the last year or nine months or whatever, ten months,
eleven months.
Q. Do you recall whether or not Dr. Naidu was
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Was informed.
Q. What was his position?
A. He was academic vice president at that time -wait a minute.
Q. I'll just go ahead and strike that last
question. My question, sir, more went to -A. I am sorry -MR. BAILEY: He is withdrawing the question.
So let hini clarify what he is asking you.
Q. What was Dr. Wharton's position on whether or
not Dr. Naidu should act as chair?
A. Counselor, I cannot recall at this time,
unless you give me a few minutes to reflect on it, the
exact dates of when Dr. Lawson left the position and Dr.
Wharton took the position. I will have to try to -- I
don't know; I don't remember if it was Dr. Wharton or Dr.
Lawson or whether there were some interim academic vice
presidents that were appointed. I am sorry, I don't
recall.
Q. Do you recall whether or not you had any
discussions with Dr. Wharton about whether Dr. Sadid
should fill the interim chair pOSition?
A. No, I did not.
Q. In any event, Dr. Naidu was selected as
interim chair and remained in that position until your
A.
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term as dean came to an
A. Correct.
Q. And I believe you testified earlier that was
in June of 2006.
A. Correct.
Q. And Dean Jacobsen came in as dean -A. July 1.
Q. July 1. So was that your last day as dean,
the day before that?
A. Correct.
Q. And did you resign your position as dean?
A. In September of 2005, submitted the formal
resignation.
Q. Effective at the end of -- well, effective
when you ultimately ended up leaving the post.
A. I submitted my resignation and in the letters
recommended June 30, 2006.
Q. And, sir, after that have you worked as an
administrator on behalf of ISU?
A. No.
Q. What-A. Not as -Q. Not as a dean or a chair or -A. Right. I have a position known as reactor
administrator but it just is over the nuclear reactor.
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A. Yes,

calendar years.
Q. The first page, though, just is a one-page
memo that you sent to Dr. Sadid; is that correct?
A. Correct.
Q. And it's dated February 27 of 2006.
A. Correct.
Q. And are those your initials next to your
typewritten name there?
A. Correct.
Q. And, sir, why did you send this to Dr. Sadid
on February 27 of 2006?
A. I don't recall precisely. This was about the
time where we were preparing evaluations for the 200S
calendar year, which would be completed a month after
this date, thereabouts.
Q. And so you sent this to Dr. Sadid when you did
for what reason?
A. I don't recall the reason other than it was at
the time where we were preparing the next set of
evaluations, which would have been my last to him.
Q. In the first sentence you write, "Attached are
the faculty activity reports and evaluations of you for
the last three years." Do you see that?
A. Yes.
Q. And, if you would, sir, just look at the
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Q. And what is your current position?
A. Faculty member, professor and reactor
administrator.
Q. And that's been the case since you left the
dean post?
A. Correct.
MR. JOHNSON: Why don't we take another break
because I think I am at a spot where I need to figure out
what I am going to do in light of the court's order.
And, John, I may need to have a discussion with you about
it to get your thoughts on an issue or two.
MR. BAILEY: That's fine.
MR. JOHNSON: In any event, I think we can go
off the record for a minute here.
(Recess taken from 3:22 to 3:32 p.m.)
MR. JOHNSON: Let's go back on the record.
Q. Sir, let me hand you what has been marked as
Exhibit No.3, and, counsel, I have a copy for you. And
I'll ask you, do you recognize that, the first page of
Exhibit No.3?
A. Yes, I am familiar with it.
Q. Can you identify it for us, sir?
A. It's a transmittal letter to Dr. Sadid of
performance evaluations.
Q. And this is a document that you prepared?
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documents that are attached to Page 1 of Exhibit No. 3
and let me know if those look familiar to you and if you
believe those are the documents that were attached to the
memo that we are looking at.
A. Would you repeat the question? I am looking
at the documents now.
7
Q. Do you believe the documents that you are
8 reviewing are the attachments that are referenced on Page
9 1 of your memorandum?
10
A. I guess I am still not certain what I am
11 supposed to answer to that.
12
Q. Well, we are looking at the first page of
13 Exhibit No.3; right?
14
A. The cover sheet or the first page?
15
Q. The cover sheet, which happens to be the first
16 page of the exhibit.
17
A. Okay.
Q. And it talks about attached are the faculty
18
19 activity reports and evaluations of you for the last
20 three years. And I am just wondering if the attachments
21 that are here now are the ones that you sent Dr. Sadid.
22
A. That's what it says. I have to assume that's
23 the case. You have passed this to me.
24
Q. Go ahead and take a look at the document and
25 let me know if you think that those don't look like the
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faculty activity reports that you sent to Dr. Sadid.
A. There are numerous marks on them.
Q. There may be some markings on them now, but
all of the typewritten evaluations are what you included
with your memo?
A. I would have to assume that that was the case.
Q. You have no reason to believe that's not the
ease, do you, sir?
A. I have no reason to believe that's not the
case.
Q. And if I am looking at Exhibit No. 3
correctly, then, it looks like in the 2006 time frame you
provided Dr. Sadid with performance evaluations for three
years, 2002, 2003, 2004; is that right?
A. That's what the cover letter says, yes.
Q. And is that consistent with your memory as you
sit here today?
A. This (indicating) was transmitted to him on
February 27, that's consistent with my memory.
Q. Is the rest of it consistent with your memory,
that in 2006 you gave him his performance evaluations for
the three previous years, or for 2002, 2003, 2004?
A. That's what the exhibit says, yes.
Q. That's all I am trying to establish, sir.
These aren't tricky questions, I guarantee you. The next
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question, though, is why weren't these done on an annual
basis? For example, the first evaluation under the cover
sheet is for 2002; would you agree with that, sir?
A. Yes.
Q. SO why wasn't this evaluation given to Dr.
Sadid in the spring of 2003?
A. Well, I see the last statement under No. 20
states why it was not given to him.
Q. Paragraph 20?
A. Yes.
Q. And that's the last page of the evaluation for
the year 2002; correct?
A. Yes.
Q. And did you type that in there yourself, sir?
A. Yes, I use italics when I put in my comments.
Q. And so you indicated on Paragraph 20 that this
evaluation was not communicated to Dr. Sadid in April of
2003 because of political issues involving him on campus;
correct?
A. That's what it states.
Q. What did you mean by that? Help me understand
why this evaluation wasn't given to Dr. Sadid in the
spring of 2003.
A. There was contention between Dr. Sadid and
myself. I began at some pOint in time, which I don't

Page 48

1
2
3
4
5
6
7
8

9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

recaIJ precisely when, and I felt that giving him this
evaluation would only further exacerbate the contention
that there was between us.
Q. What was the source of the contention between
you and Dr. Sadid?
A. This is five and a half years ago, six and a
half years ago. The contentions escalated so
tremendously over these six and a half years that I am
unable to recall the level of the contention at this
time.
Q. I am sorry, you are unable to recall -A. The level of the contention at this time. It
was my opinion that it would be best not to give it to
him, but the evaluation was used and shown to -- made
available to the associate deans as we consider raises
for the coming year.
Q. But you would agree that Dr. Sadid was denied
the opportunity to provide input with respect to this
performance evaluation based on your decision not to give
itto him?
MR. BAILEY: Objection, misstates the
testimony.
Q. Isn't that true?
MR. BAILEY: Same objection.
Q. You can answer, sir.
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A. Objection.
Q. You still answer.
MR. BAILEY: 1'1/ talk to my client, that's
all right. You can go ahead and answer the question. I
am just objecting that he has misstated your testimony
about what was going on in terms of input from Sadid and
to you at that time frame.
A. Would you·restate the question?
Q. Isn't it true, sir, that because this
performance evaluation was not given to Dr. Sadid in the
time frame in which it was, Dr. Sadid was denied the
opportunity to provide input and feedback into the
performance evaluation that you did of him?
A. True.
Q. And, sir, do you recall the political issues
that you are making reference to in Paragraph 20?
MR. BAILEY: Objection, the question has been
asked and answered.
Q. You can still give an answer.
A. I answered that before, that I cannot recall
precisely what went on six and a half years ago.
Q. I know, but you said that in relation to the
contention between you and Dr. Sadid.
A. Correct.
Q. And this question is separate from that in
13 (Pages 46 to 19)
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whether or not you recall the political issues you are
making reference to in Paragraph 20.
MR. BAILEY: Objection, what he said was
political issues were the contention -MR. JOHNSON: That isn't what he said. Just
let him answer the -MR. BAILEY: Allow me to state my objection,
7
8 counsel, and quit interrupting me. Please be
9 professional enough to allow me to state my objection.
MR. JOHNSON: Don't point your finger at me,
10
11 counsel.
MR. BAILEY: I can point my finger at you if I
12
13 want to. I am going to state my objection.
MR. JOHNSON: Okay, state it.
14
MR. BAILEY: I am objecting because you
15
16 misstated his testimony, the question has been asked and
17 answered and he already told you that the political issue
18 he raised was the contention between him and Dr. Sadid.
MR. JOHNSON: That isn't how I understood his
19
20 testimony; and, counsel, I am going to ask you to stop
21 making these speaking objections. You know that they are
22 prohibited under the modern rules of practice.
MR. BAILEY: It wasn't a speaking objection.
23
MR. JOHNSON: Sure it was.
24
25
Q. (By Mr. Johnson.) In any event, sir, if you
1
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in 2004, if you would confirm that for me, please.
A. I confirm to you what? This was for the
calendar year 2003, is that what you asked?
Q. Yes.
A. Yes.
Q. And the evaluation would have been done in the
spring of 2004?
A. Correct.
Q. And, again, this evaluation for the 2003 year
was never provided to Dr. Sadid until you sent him that
memo on February 27 of 2006; is that right?
A. Correct.
Q. And why wasn't this evaluation given to Dr.
Sadid until February 27 of 2006?
A. I did not complete this, I was running behind
and did not complete it until late April. The end of the
semester was upon us, decided that with him and with a
number of other faculty that I was late in getting the
evaluations done, that we would wait until the end of the
semester and talk to him after the semester was over and
we had time.
Q. And did you do that?
A. No, not with Dr. Sadid.
Q. Why not, sir?
A. Because that May of 2004, and June, early
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would, please answer my question. Do you recall the
political issues involving Dr. Sadid on campus that you
are referring to in Paragraph 20?
MR. BAILEY: Again, the question is asked and
answered. You can answer it again.
A. Dr. Sadid had taken some very active political
positions against the president and the vice president.
As you will note in this evaluation I have indicated some
areas where Dr. Sadid should take note of and aim for
improvement in the future. I did not want to exacerbate
the issues with him while he was going through these
political issues with the president and vice president.
I felt it would be best to just not stir the pot.
Q. And, sir, do you recall, did you actually do
this performance evaluation in April of 2003?
A. I believe so. I did not give it to Dr. Sadid.
Q. I understand that, from your previous
testimony, it wasn't given to Dr. Sadid.
A. And I don't believe it was either given to the
secretary to file, I think I kept it in my own file,
shared it with the associate deans as we were deciding on
merit raises for the coming year.
Q. And let's just leap ahead to the next
evaluation under Exhibit No.3, and, sir, I believe
that's the evaluation for 2003 that would have been done
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June, was when I had sent letters to Dr. Sadid and Dr.
Ebrahimpour asking them to take on a small amount of
summer duties as coordinators, one as a graduate
coordinator and the other as an undergraduate
coordinator. And before I had time to consider going
over this with Dr. Sadid, he went ballistiC, and at that
point I felt there was nothing to be gained by giving
this to him.
Q. And you say Dr. Sadid went ballistic. When
was that, sir?
A. Early June of 2004.
Q. And where did he go ballistiC, where did this
take place?
A. In an e-mail.
Q. And based on this e-mail you felt that you
shouldn't give Dr. Sadid his performance evaluation?
A. Because there were some suggestions in here
which were to be constructive, intended to be
constructive criticism.
Q. And the constructive criticism that you were
offering Dr. Sadid is something that had he received this
in the spring of 2004, he would have been given an
opportunity to respond to that in the process of
evaluating his performance; is that right?
A. Correct, he would have written a letter to me
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as he has done many times before
evaluations,
explaining why he doesn't agree with these aspects.
Q. SO in this time frame, again, Dr. Sadid would
have been denied that opportunity to provide his
perception on areas where you were critical of his
performance.
A. That's correct.
Q. And these performance evaluations are reviewed
in part, are they not, to determine whether a faculty
member should receive a merit raise, and, if so, to what
extent?
A. Correct.
Q. And these performance evaluations are also
used by the administration to determine whether or not a
faculty member has earned a certain promotion; would you
agree with that?
A. Not in the case of Dr. Sadid, he was at the
highest faculty level, there is no promotion beyond that,
he is a professor.
Q. Well, he could become a chair or a dean or on
up the -A. Those positions aren't promotable positions.
People do move into those positions, it's rare, from
inside. They are usually filled externally.
Q. The next one we have got here is for the next
Page 55
year; right? Have you had a chance to look all the way
through Exhibit No.3?
A. If you are asking if that's the one that was
prepared in 2005, the answer is yes.
Q. The same line of questions, again, this wasn't
provided to Dr. Sadid in the spring of 2005; right?
A. Because it was a managerial decision that the
effect of giving this to him would have greatly escalated
the contention that was already existing in the college.
Q. And that may well be, but my question was
mainly trying to establish that it wasn't given to him in
the spring of -A. It was not given to him.
Q. And similar questions that I asked in the
previous two years, of course the fact that Dr. Sadid
didn't receive it denied him an opportunity to give
comment and feedback and to participate in the evaluation
process. You would agree with that, wouldn't you, sir?
A. Certainly, he didn't receive them.
Q. During those time frames were you conducting
evaluations of other faculty members?
A. Yes.
Q. And you did that because you understood you
had an obligation to provide annual performance
evaluations to the members of the faculty?
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1
A. I felt I
an obligation to provide
2 _ performance evaluations to faculty, yes.
3
Q. On an annual basis?
4
A. On an annual basis.
5
Q. And did you have an understanding that at
6 least part of that obligation stemmed from the policies
7 contained in the faculty and staff handbook?
8
A. The faculty and staff handbook does address
9 the aspect of faculty evaluations on an annual baSis,
10 yes.
11
Q. And it does say that those evaluations must
12 occur on an annual baSis, does it not?
13
MR. BAILEY: Objection, it states what it
14 states, and it speaks for itself. If you remember it
15 chapter and verse, you can tell him that; but if you
16 don't, you don't have to guess.
17
A. I don't know the exact wording.
18
Q. In looking at Exhibit No.3, in the second
19 paragraph, the final sentence in the second paragraph
20 there, Doctor, you write, ''This year you (and a number of
21 other faculty) are scheduled to go through a periodic
22 performance review." Do you see that?
23
A. Yes.
24
Q. Do you know whether or not Dr. Sadid ever went
25 through that periodic performance review?
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A. This was four months before I left the
position, so I don't know if he went through it during
the rest of the year or not.
Q. Is that the performance review that is to
occur on a five-year basis?
A. That's what I was referring to, yes.
Q. Do you know whether you ever conducted a
periodic performance review of Dr. Sadid while you were
acting as dean?
A. I did not.
Q. Sir, do you recall why you didn't?
A. He wasn't due for one until 2005, for one
thing -- 2006, five years after he became professor.
Q. And do you know why you didn't do one in the
2005 or 2006 time frame?
A. Whether it was 2005 or 2006 I do not recall.
My recollection is that periodic performance reviews
became an issue after the Northwest Accreditation
Association came through. And they had largely been not
done throughout the university prior to that, and we were
urged to try to get these going. Much to the dislike of
the faculty who did not want to see these occur.
And so I suppose because the faculty disliked
them, I probably dragged my feet on trying to recall who
deserved -- I guess Dr. Stuffle and Dr. Naidu and
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probably Dr. Sadid were due for
I dragged my feet
because faculty were not anxious to do them.
Q. And, sir, 1'1/ represent to you that Dr. Sadid
became a full tenured professor in 1999. If I am correct
in that representation, am I also correct that his
periodic performance evaluation would have been due in
2004?
MR. BAILEY: Objection, misstates the
testimony. He wasn't a full tenured professor at that
time. I don't think that's what the records show. If
you can recall, you can answer the question.
A. I don't recall when he was made tenured
professor. It could have been 1999; I thought it was
2000, but-Q. In any event, it's five years from whenever
that takes place; is that correct?
A. That is what is expected, yes.
Q. Do you recall whether or not you conducted a
periodic performance review in the year 2004?
A. No, I never conducted a performance review.
Q. I am sorry, was there a reason you didn't do
it in the 2004 time frame that's different than what you
have already explained?
A. It's for the same reason that I did not give
him his annual evaluations, because of the contention.
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Q.

Do you recall a meeting where Dr. Sadid asked
you to produce his performance evaluations for 2002,
2003, and 2004?
A. I do not recall specifically.
Q. And I take it, then, based on the fact that
you don't recall the request, you don't recall the
response that Dr. Sadid believes you gave him at the
time?
A. I don't recall, no. Is it stated in here?
Q. Well, Dr. Sadid indicates that you were unable
to provide him with those performance evaluations in that
April 15, 2005, meeting.
13
A. I did not choose to provide them to him
14 because that's the reason I withheld them, the same
15 reason I withheld them.
16
Q. I guess I just want to make sure that we have
17 got your clearest testimony on whether or not you did
18 those performance evaluations each year and just didn't
19 give them to Dr. Sadid or if you did three or four of
20 them later on and that had some reason behind why they
21 weren't given to Dr. Sadid.
22
A. As these faculty activity surveys came in,
23 they came in electronically, I made my italic notes on
24 them. So I had done them each year.
25
Q. It's your memory that you had done them on an
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Q.

Sir, let me hand you the next exhibit. I'll
mark it as Exhibit No.4. I am going to ask you, sir, if
you recognize this particular document.
(Pause in proceedings.)
Q. Do you remember receiving this e-mail, Dr.
Kunze?
A. Sure, I have received a lot of e-mails from
Dr. Sadid in this tone, so I suppose I remember.
MR. BAILEY: Read it so that you can make a
decision on whether or not you recall receiving this one.
(Pause in proceedings.)
A. Did I receive this one?
Q. Yes.
A. I believe so.
Q. On the first page of Exhibit No.4 of this
e-mail dated February 28 of 2006 Dr. Sadid refers to a
meeting with Dante Cantril!. Do you recall that meeting
taking place?
A. I remember meetings with Dante Cantrill, yes.
I don't recall any particular meeting.
Q. Do you recall this meeting that Dr. Sadid
states in his e-mail took place on April 15 in 2005?
A. I don't recall any particular meeting, the
date. We must have had a half dozen or more meetings
with him.
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annual baSis but didn't give them to Dr. Sadid for the
reasons you have already testified about.
A. That I believe is correct.
Q. In the paragraph just above that one on
Exhibit No.4 Dr. Sadid mentions that, liThe ISU rules and
policies as reflected in the faculty/staff handbook
reqUire that each administrator conduct annual evaluation
of his/her faculty's activities and performance." You
remember with Dr. Sadid's statements along those lines,
don't you, sir?
A. Yes.
Q. And then Dr. Sadid goes on to say, "One
purpose of these evaluations is to provide the
administration and the faculty member with a long-term
record of the faculty's job performance for purposes of
promotions and merit raise decisions." Do you see that?
A. Yes.
Q. Do you agree with that statement?
A. Yes.
Q. And then finally Dr. Sadid notes that another
purpose is to inform the faculty of his or her
performance and areas for possible improvement; do you
see that?
A. Yes.
Q. And you agree with that statement?
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Q. Sir, I am going to hand you another exhibit
and mark it as Exhibit NO.5. Handing you what's been
marked as Exhibit No.5, are you familiar with this
section of the faculty and staff handbook that talks
about annual evaluations?
A. Yes.
Q. And this is the section of the handbook that
talks about how a faculty member is to receive a
performance evaluation on an annual basis; is that right?
A. Yes.
Q. SO when I asked you questions about it
earlier, I used the word "must" and at that point you
didn't have a chance to look at the staff handbook. In
looking at it now, my representation was correct, wasn't
it, sir?
A. It says must, yes.
Q. And in this particular year you would have
been the unit head; is that right?
A. That's right.
Q. Since we didn't have a chair position during
those years.
A. That's right.
MR. JOHNSON: Let me suggest this, John,
because, of course I have a whole lot of other questions
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I would like to ask of this witness but recognize that we
have got an order limiting the scope of it here for this
afternoon, let's take maybe a five-minute break and I'll
again try to look over my notes and figure out what's
fair play today and what's not fair play today, at least
from my perspective, and then we can go from there.
(Recess taken from 4:15 to 4:22 p.m.)
MR. BAILEY: We do need to note for the record
that we started on Exhibit No.3 in our numbering and
there was not for this volume of the deposition an
Exhibit 1 or 2. That was because counsel had premarked
some exhibits apparently and in deference to the court's
order left those out. Correct?
MR. JOHNSON: That is correct, counsel, and
thank you for putting that on the record. The only note
I would add is that of course if we are back here again
in the future at some point in time, I will reserve the
right to offer those exhibits and we will just attach it
then and there will be some other ones on top of it as
well, but I'll keep those 1 and 2 here with me now in the
event we do come back and just present it to the doctor
at that point in time.
MR. BAILEY: Okay, we are done.
(Witness excused at 4:25 p.m.)
(Signature requested.)
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1

DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF

2

THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK

3

4

HABIB SADID, an individual,
Plaintiff,

5

Case No. CV 2008-3942-0C

6

vs.

7

IDAHO STATE UNIVERSITY,

8

MICHAEL JAY LINEBERRY, and

9

JOHN/JANE DOES I THROUGH X,

10

whose true identities are

11

presently unknown,
Defendants.

12
13
14
15
16

ORAL DEPOSITION OF MICHAEL JAY LINEBERRY

17

Taken on October 28, 2009

18

19
20
21
22

REPORTED BY:

23

PAUL D. BUCHANAN, RPR, RMR,

24

CSR No.7, and Notary Public

25
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Page 2
1
2
3
4

For the Plaintiff:

5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

1
2
3
4
5
6
7
8
9

APPEARANCES:
SAM JOHNSON
Johnson & Monteleone
Attorneys at Law
405 South Eighth Street
Boise, Idaho

WHEREUPON, the following proceedings were had:

10

11

For the Defendant:
JOHN A. BAILEY
Racine, Olson, Nye,
Budge & Bailey
Attorneys at Law
Center Plaza Building
Pocatello, Idaho

Also Present:

12
14

15
16
17
18
19
20
21
22
23
24
25

Habib Sadid

IN D E
Examination By:

X
Page

Mr. Johnson

MICHAEL JAY UNEBERRY,

13 called at the instance of the plaintiff, having been

Page 3
1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

Page 4
BE IT REMEMBERED that on October 28,2009, at
-the hour of 10:00 a.m. the deposition of MICHAEL JAY
UNEBERRY, produced as a witness at the instance of the
plaintiff in the above-entitled action now pending in the
above-named court, was taken before Paul D. Buchanan, CSR
#7 and notary public, State of Idaho, in the law offices
of RaCine, Olson, Nye, Budge & Bailey, Center Plaza
Building, Pocatello, Bannock County, Idaho.

4

Exhibits:
No.1 - Lineberry E-mail to Bennion 8/1/08

13

1
2
3
4
5
6
7
8
9
10
11

12
13

14
15
16
17
18
19
20
21
22
23
24
25

first duly sworn, was examined and testified as follows:
EXAMINATION
BY MR. JOHNSON:
Q. Sir, if you would, give us your full name
including the spelling of your last.
A. My name is Michael Jay Lineberry,
L-I-N-E-B-E-R-R-Y.
Q. And, Mr. Lineberry, you understand that I
represent Dr. Sadid in this matter?
A. Yes, I do.
Q. Have you been through a deposition before?
A. I don't believe so.
Page 5
Let me just outline quickly a few guidelines
that are hopefully designed to make it easier on
everybody, especially the court reporter, and that is if
you don't hear or understand one of my questions, please
let me know. And if you can try to give audible answers
to the questions. It's a question-answer format SO I'll
be asking you questions. If you can avoid nods and
shakes of the head, uh-huhs, huh-huhs, that sort of
communication, we'll be able to keep a cleaner record and
I won't say, now, is that a yes or a no, if we can avoid
that type of language.
Then, finally, if the two of us can try not to
speak at the same time. And I say that because
oftentimes in this format here I'll ask a question, you
will recognize where I am going with my question and
start to give your answer before I finish my question,
and it's hard to transcribe two people talking at the
same time. The same goes for your answers, I will try to
let you finish and if I happen to interrupt, if I don't
recognize it, please point out to me that you haven't
finished, because I certainly owe you the courtesy to
allow you tc? finish answering the question.
Other than that I think we are set to go this
morning. Is there anything that would interfere with
your ability to testify fully and accurately here this

Q.

"A-V
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Page 6
morning?
A. No.
Q. And, Doctor, just to further clarify that
point, by that I mean are you on any medications that
might make it more difficult for you to proceed and
answer questions this morning.
A. No.
Q. No physical conditions that are making you
uncomfortable?
A. No.
Q. I don't imagine that the deposition will take
all that long, but if you want to take a break during the
course of your deposition, just let me know, and I am
sure we can accommodate that. Okay?
A. Fine.
Q. Sir, if you would just summarize your
educational background for me.
A. I have a Ph.D. degree from the California
Institute of Technology in engineering science and
physics, that was awarded in 1972. Prior to that a
master's degrees from Cal Tech in mechanical engineering;
bachelor's degree in engineering from UCLA in 1967, and a
master of business administration from the University of
Chicago Graduate School of Business. I believe that was
awarded in 2000.
Page 7
Q. SO you had your Ph.D. doctoral in 1972 I
believe you said?
A. Correct.
Q. Then in 2000 you got an M.B.A. from the
University of Chicago?
A. That's correct.
Q. And, if you would, sir, I understand that you
are currently employed by Idaho State University?
A. That is correct.
Q. Would you give me a brief outline of your
professional history before you became employed at ISU.
A. Sure, that's fairly simple. When I finished
up my Ph.D. work at Cal Tech in 1972 I took a job with
Argonne National Laboratory in Idaho Falls. Argonne at
that time had test facilities out on what was caIJed the
National Reactor Testing Station at the time, now the
Idaho National Laboratory. I worked for Argonne there
for 35 years, rising to a position of division director.
So I was doing both technical work and later on executive
technical management.
In 2005 the Argonne West facilities, the
Argonne Idaho facilities were reassigned to a new entity
called the Idaho National Lab. I joined that laboratory,
was grandfathered basically into that laboratory as an
Argonne West employee, an Argonne employee, and I was
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Page 8
with the INL fo
nine months in 2005.
And I was then offered the opportunity to come
over fuIJ time to Idaho State University. I had been
affiliated with ISU at that moment in time on a part-time
basis, well, for a couple of years in leading this thing
we call the Institute of Nuclear Science and Engineering,
but prior to that I had teaching assignments at ISU that
stretched all the way back to the early 1980s.
Q. And you became full time in what month of
2005?
A. November of 2005.
Q. And who on behalf of ISU offered you that
position?
A. Bob Wharton, who was at that time chief
research officer at ISU.
Q. Is Bob Wharton still with ISU?
A. No.
Q. Did he go to South Dakota -A. North Dakota, South Dakota -Q. North Dakota?
A. Yes; he is president of that School of Mines
and Technology.
Q. SO you have been full time since November of
2005?
A. Correct.
Page 9
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Q. Sir, what is your current position?
A. Research professor of nuclear engineering and
director of the Institute For Nuclear Science and
Engineering.
Q. And your duties that are involved in that
position or those positions?
A. Put simply, it's to build the nuclear
engineering program at Idaho State University. It
includes instruction and research and building research
programs.
Q. Would you yourself condition it as an
administrative position?
A. Not primarily.
Q. Explain what you mean by that.
A. Well, I teach two and a half classes. I have
a number of research projects or contracts active at any
time. I have a number of graduate students working on
their research in that environment. I do have
administratively an administrative assistant who
basically reports administratively to me, so that's the
limit of my administrative duty. It tends to be mostly
in contract administration.
Q. And with respect to your administrative duties
as you have described them, Doctor, to whom do you report
at ISU?
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dual reporti ng
A. I report -- actually I
relationship. I report administratively to the vice
president for research, Dr. Pamela Crowell, but I have a
reporting relationship as well to the dean of
engineering, Dr. Jacobsen.
Q. And describe that for me, if you would,
please.
A. Well, INSE is very closely affiliated with the
department of nuclear engineering which resides within
the college. We have shared responsibilities to build
the nuclear energy program at Idaho State University, and
that includes delivering courses, it includes research.
It's the full gamut of things.
Q. Would Dean Jacobson be in a position to
evaluate your performance in any capacity?
A. He is certainly in a position to, along with
department chair George Imel. Whether he has or not I
don't recall.
Q. In terms of the types of matters to which you
report to Dr. and Dean Jacobson, it sounds like you would
characterize those more on the administrative side than
compared with a faculty reporting to a dean?
A. No, I would characterize it more by in terms
of instructional duties. The degrees for students of
course come through the college, all university degrees
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content?
A. Basically, no.
Q. When you say basically, what do you mean by
that, sir?
A. Well, I think design is still in the title of
the fuel cycle course, but if you look at the course
content, look at the material that I teach in the course,
it has very little you would recognize as engineering
design.
Q. And if you can't answer this, just let me
know, but what I am wondering is with respect to your
teaching duties if you could allocate a certain
percentage of your time that you dedicate to that aspect
of your entire job duties for ISU, could you give me a
percentage?
A. Well, I think I can, and the reason is we have
gone through an effort, that we are still going through
at the university, to have workload assignments for every
faculty member. Normally if you are teaching two
three-credit hour courses, that would be considered 40
percent, 20 percent each, 40 percent of your workload.
So I suppose you would say that I am at the moment
somewhere around 50 percent of my duties are instruction.
Q. And how would you characterize the percentage
of your duties in your administrative role?
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come through one or another college. The vice president
for research, her office does not offer degrees, of
course. So anything that has to do with attainment of
degrees, including offering courses, that responsibility
lies in the College of Engineering, it lies with Dean
Jacobsen and with our department chair, George Imel. So
on those matters I certainly report to the College of
Engineering.
Q. Do you have any reporting duties to President
Vailas?
A. No.
Q. Do you work with him on a regular basis?
A. No, I can't say that.
Q. And you mentioned that you are teaching a
couple of courses at this point in time?
A. Yes, actually two and a half courses.
Q. And can you tell me which those are?
A. Yes, at the present time I teach NE 446/546
which is nuclear fuel cycle. I also teach nuclear
engineering NE 521 which is an applied mathematics
methods course tailored for nuclear engineers. Now
together with Dr. Imel -- together we teach a course
that's called NE 599, it's, if you will, an experimental
course in Monte Carlo methods.
Q. Do any of those courses involve design
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A. Maybe 20 percent.

Q. And, sir, do you hold any professional
licensures?
A. No.
Q. In any state?
A. No.
Q. SO not currently in the State of Idaho or any
other state.
A. That's correct.
Q. Well, sir, let me get this e-mail, a copy of
it, to you. It's been premarked as Exhibit No. 1. You
are familiar with that, are you not, sir, that e-mail?
A. Yes, I am.
Q. Can you identify it for us, please?
A. Yes, it's an e-mail that I wrote and sent to
John Bennion, who was at that time a colleague in nuclear
engineering, and the only copy was sent to George Imel,
who was at that time and is today the chair of nuclear
engineering.
Q. 50 it went to John Bennion and George Imel?
A. I-M-E-L, that's correct.
Q. And this e-mail is dated August 1, 2008. Does
that sound like when you would have prepared this e-mail
and sent it?
A. To the best of my recollection.
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the morning
1
Q. And it looks like it was
2 around 8:18 and 15 seconds, am I reading that right?
A. I suppose so.
3
4
Q. Does that sound about when you might have
5 transmitted this e-mail?
A. I have no recollection of that.
6
7
Q. On the subject line you have NE 402/502. Sir,
8 what is that referring to?
A. That's an introductory course in nuclear
9
10 engineering, kind of a beginning course that we offer,
11
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either at the undergraduate level, say, the senior level,
that's what the 402 indicates, or at the first year
graduate level, that's what the 502 indicates. It is a
required course for undergraduate nuclear engineers to
take before they receive their bachelor's degree. We
tend to put graduate students, first year graduate
students in that course if they have had no prior nuclear
engineering experience and they are coming to us seeking
let's say a master's degree in nuclear engineering. So
you get this senior-first year graduate student mix,
which is not unusual for us.
Q. And did you type this e-mail?
A. I did.
Q. Every word of it?
A. Yes.
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that it seemed to us, and can you define who you included
in the category as us?
A. Dr. Imel was the only one.
Q. So you and Dr. Imel had discussed this before
you sent out this e-mail?
A. Yes.
Q. Had you discussed it with Dean Jacobsen at
all?
A. Only to the extent that Dean Jacobsen was the
one from whom I heard that he had been confronted by Dr.
Sadid.
Q. Dean Jacobsen told you he had been confronted
by Dr. Sa did?
A. That's what I believe I heard from Dean
Jacobsen.
Q. And when do you believe you heard that?
A. The day before, I think, counselor.
Q. Do you recall where you were when you believe
you heard that?
A. No. I was somewhere at school; whether I was
in Idaho Falls or Pocatello, I can't say.
Q. Was it something that you heard over the phone
or in the presence of Dean Jacobsen?
A. As I recall, I think Dean Jacobsen mentioned
something about this confrontation or this upset over the
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Q.

And do you believe that -- I know you don't
recall exactly when you may have hit the send button on
the e-mail, but do you recall whether or not you were
engaged in your business duties at that pOint in time?
A. Oh, I was.
Q. Why do you say that, sir?
A. There was no reason I would have been doing
anything else. I pick up e-mail in the morning at home,
in the evening, all day at the office, I have three
computers from which I can access e-mail.
Q. The two people that you recall sending it to,
why did you send it to those individuals?
A. Well, it seemed to us that John Bennion was
likely in communication with Dr. Sadid on the matter of a
TA, a teaching assistant, excuse me, teaching a course
with another professor, a University of Idaho professor,
that's this NE 402/502, and Dr. Sadid had caused
conSiderable disruption in raising this issue I was given
to believe in a confrontation with Dr. Jacobsen, which,
therefore, caused us within nuclear engineering some
disruption, I guess I would say. This was an attempt to
find out how did this information get to Dr. Sadid, he
has no role in this. This is a nuclear engineering
matter.
Q. And a moment ago, Sir, I believe you testified
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phone to me and subsequent to that I believe we talked
about it face to face. I'm not sure it was the same day
or a day later.
Q. And when you say subsequent to that, do you
mean after you sent the e-mail or before?
A. No, I mean subsequent to the phone
conversation.
Q. So would that second conversation with Dean
Jacobsen have occurred after you sent the e-mail or
before you sent the e-mail?
11
A. Before I sent the e-mail.
12
Q. SO it sounds like to the best of your memory
13 you had two discussions with Dean Jacobsen about the
14 content of your e-mail before you distributed it.
15
A. No, I had two conversations with Dean Jacobsen
16 about this incident of Dr. Sadid taking exception to the
17 use of this former master's student of ours to help out
18 teaching 402/502.
19
Q. And I think you described for me the first
20 conversation. How about the second conversation?
21 believe you said it was face to face -22
A. Counsel, these were both very brief
23 conversations, and, again, I may be wrong that there were
24 two of them. All I know is I got the impression that
25 some considerable disruptive conversation had occurred
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Peterson
caused by Dr. Sadid on the
helping out teaching 402/502.
Q. Well, Doctor, I do appreciate your
qualifications, but I just really need to figure out what
you do recall and what you don't recall. And if it was
long ago enough or the incidents were short enough that
you don't recall them with great vividness, just let me
know. But to the extent that you recall this second
conversation, what do you remember Dean Jacobsen telling
you?
A. Well, I have no vivid recollection of the
details. It was along the line that Dr. Sadid had gone
ballistic over this matter and what were we doing in
nuclear engineering. I believe I responded, well, we
hired Josh Peterson to stand in for Mary Lou
Dunzik-Gougar who was on a leave of absence to South
Africa with her husband to work there in the South
African nuclear program, we needed somebody to help teach
that 402/502 course.
For years, and in fact continuing to the
present day -- she has now returned -- that course is
taught in the fall as a joint aSSignment between Dr. Fred
Gunnerson at the University of Idaho and Dr. Mary Lou
Dunzik-Gougar. We at Idaho State did not want that
course to just be taken over by the University of Idaho.
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e-mail?
A. That's correct.
Q. Doctor, do you recall whether or not you
discussed any aspect of your e-mail with anyone else
before you sent it?
A. I did discuss it with Dr. Imel.
Q. And if you would, sir, give me the time,
place, and details of that discussion to the best of your
ability.
A. Well, I have long since forgotten the details
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11 but I had a brief conversation with Dr. Imel about, gee,
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whatever occurred is causing trouble that we now need to
respond to; it was clearly stirred up by Dr. Sadid, who
has no standing in the matter, so we were going to have
to respond in some way. It seemed obvious to both of us
that Dr. Bennion was likely the source of information to
Dr. Sadid on this issue, and so we wanted to find out if
indeed that's how the information got to Sadid.
Q. And I believe you described that was
essentially the main purpose for sending the e-mail?
A. Yes.
Q. Did you ever find out the answer to that
question?
A. No.
Q. Do you know whether or not John Bennion
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responded to your e-mail?
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So we hit upon the one year solution of hiring one of our

2
3
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former graduate students who had gone to the University
of Texas seeking his Ph.D. degree, was back in Idaho
doing his research at the Idaho National Lab and was very
interested in helping teach that course.
Q. And this second discussion that you had with
Dean Jacobsen on this topic, do you recall where it took
place?
A. No, I do not. It was either on campus in
Idaho Falls or on campus in Pocatello but I don't
remember which one.
Q. Do you recall whether or not any other
individuals were present for this conversation?
A. No, I don't.
Q. Do you recall whether or not you mentioned to
Dean Jacobsen that you planned to send an e-mail to John
Bennion and George Imel over what you had heard?
A. No, I did not indicate that to him.
Q. And at any other time after that second
conversation but before you sent the e-mail, do you
recall having additional conversations with Dean Jacobsen
about it?
A. No, I did not.
Q. As far as you know, then, Dean Jacobsen had no
idea that you planned to send this e-mail and had no say
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He did not respond to me.
Q. Bye-mail or in any other fashion?
A. No.
Q. Sir, in looking at the e-mail, I have got some
questions that I think are pretty obvious just from the
language used in the context you have now provided, but
let me just make sure. When you say you were
disappointed to learn of Sadid's tirade yesterday with
the dean, you are speaking of Dean Jacobsen?
A. Correct.
Q. And your source for learning of that tirade
came from Dean Jacobsen.
A. Correct.
Q. And no one else, as I understand it.
A. Correct.
Q. Sir, as it turned out, do you now know whether
or not Dean Jacobsen ever discussed the situation
involving Josh Peterson with Dr. Sadid?
A. No, I don't believe he did. And I learned
that after this memo had been sent.
Q. And so the e-mail would not be accurate with
respect to Dr. Sadid throwing a tirade over the issue
involving Josh Peterson?
A. Not with Dr. Jacobsen. Dr. Sadid discussed
A.
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this matter with Associate Dean
to the best of
my knowledge Dr. Naidu was the one who took the matter up
with Dr. Jacobsen. Dr. Jacobsen, in the conversations
that I related, was really reflecting a conversation from
Naidu about this, he had been approached by sadid.
Q. And did Dr. Jacobsen indicate to you that
sadid had thrown a tirade?
A. I don't think he used that word.
Q. Did he use a word with similar meaning?
A. Yes, he did.
Q. Did Dean Jacobsen indicate to you whether or
not he was present when Dr. Naidu allegedly spoke with
Dr. Sadid about the issue?
A. He was not.
Q. And so, as it turns out, you were just
mistaken in terms of what you have characterized as a
tirade, you originally believed that the tirade was
thrown in the presence of Dean Jacobsen, you now believe
it was thrown in the presence of Dr. Naidu?
A. Whatever occurred occurred I believe between
Dr. Sadid and Dr. Naidu.
Q. And have you had a chance to discuss it with
Dr. Naidu since sending this e-mail?
A. No, I have not.
Q. Do you know whether or not Dr. Naidu has ever
Page 23
characterized Dr. Sadid's position concerning this Josh
Peterson as throwing a tirade?
A. No, I don't believe he used those words.
Q. Do you still believe that Dr. Sadid threw a
tirade with respect to this issue?
A. I have no indication. I do believe that Dr.
Sadid was very excited about this, very animated about
it, and this comes from, very indirectly, of course, from
conversation between Drs. Naidu and Jacobsen later
related to me by Jacobsen.
Q. As you sit here now, though, do you believe
that Dr. Sadid threw a tirade over this issue?
A. I have no idea. Whatever he did, he certainly
caused people to get excited about this issue.
Q. Why do you say that?
A. Because Naidu reflected that in conversation
with Dr. Jacobsen; Jacobsen was in touch with me
wondering what had gone on. In fact I remember one
conversation where I read him parts of this e-mail. And
the reason I remember that is, as often happens, words
get jumbled in Person A telling Person B telling Person C
and I had a hard time figuring out what they were
referring to, apparently Naidu and Jacobsen, for the word
tirade. Somehow that got mishandled, and so I said,
Well, no, Dean, here, let me just read you what I wrote.
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So I did. And I
after that I may have sent it to
him, I don't recall, but there was considerable
misunderstanding about the sequence of events that led to
this issue being raised.
Q. And isn't it true, sir, that Dr. Sadid really
had no knowledge that Josh Peterson was being considered
and what his background and qualifications were?
A. Well, I don't know that. I believe that he
did have.
Q. And so as you sit here today, although you
testified you don't have any idea on whether or not he
threw a tirade, do you have an impression of whether or
not he had any communication with Drs. Naidu and Jacobsen
about the issue of Josh Peterson?
A. Well, they didn't get excited about the issue
over nothing. The indication I have is that it was being
reported to me that animated discussions had been held
about our use of a University of Texas Ph.D. graduate
student to help teach 402/502.
Q. And if Dr. Sadid had raised issues about it,
you believe that Dr. Sadid would have been out of line
for dOing so?
A. Well, it was a matter of interest to the
nuclear engineering department, not to the civil
engineering department. It is certainly not
Page 25
unprecedented to have senior graduate students teaching
courses to first year graduate students or
undergraduates. That precedent is well established. Dr.
Sadid would have known nothing of the course content,
would have known nothing of specific qualifications of
either Professor Gunnerson or Mr. Peterson, would have
known nothing of the syllabus for the course and so on.
Q. Would you agree that the use of persons like
Josh Peterson and his qualifications by ISU might be a
matter of public concern in light of the fact that ISU is
a public institution?
A. No, I don't think there is any concern in that
regard at all.
Q. The public would have no interest in the
qualifications of faculty members?
A. Josh Peterson had earned a master's degree in
nuclear engineering at Idaho State University. He was
thoroughly qualified to teach that course.
Q. I don't believe I asked you, I think it's
implicit with what you have said so far, Doctor, but did
the e-mail come from a work computer?
A. I don't know.
Q. Where do you hold your office?
A. At University Place in Idaho Falls.
Q. And is that the computer -- I presume you have
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1 a computer in your office?
2
A. I do.
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Q. And as you sit here, you don't recall whether
or not you transmitted this e-mail from that computer?
A. No, I sure don't. I have three computers, two
are mine, personal computers, one is a laptop that I can
take anywhere I want; I have a tower computer at home and
I have a tower computer at the office. The only one
that's actually owned by ISU is the one at the office.
All three of those computers easily access my ISU e-mail.
Q. And there is probably no way to determine at
this juncture which computer it was actually sent from?
A. I don't think so.
Q. You mentioned that one of the computers was at
your home?
A. Yes.
Q. SO as you sit here today, you can't recall if
you were at home or at your office when you sent this
e-mail?
A. No, I can't.
Q. And the time that's reflected on the e-mail
doesn't help you piece that together one way or the
other?
A. No. I mean I have an office at home and I
work, typically start the day in the early moming on

Page 27
Idaho State business at home, go to the office and
2 typically work well into the night on Idaho State
3 busi ness at home.
4
Q. And, Doctor, if you could, do you believe that
5 when you sent this e-mail that you were acting within
6 your official duties?
A. Absolutely.
7
Q. Earlier on you testified that roughly 50
8
9 percent of your time relates to instructive matters while
10 20 percent relates to administrative matters.
11
A. Rough estimate, yes.
Q. Which category does this act on your part fa"
12
13 under?
14
A. I would say it falls under the general mission
15 to build nuclear engineering at Idaho State University.
16 Is it instruction or is it research or is it
17 administration, I don't know.
Q. SO you just don't know in what capacity you
18
19 sent this e-mail?
20
MR. BAILEY: It does call for a legal
21 conclusion phrased that way. So I will object. And it's
22 been asked and answered.
Q. You can go ahead and answer.
23
24
MR. BAILEY: As I said, it's been asked and
25 answered.
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Excuse me, would you repeat?
Q. Based on your understanding of your roles at
ISU, you can't tell me whether you sent this e-mail in
your administrative or instructive capacity?
A. No, I think that is a subjective call.
Q. But you are the person who wrote the e-mail.
MR. BAILEY: You are calling for a legal
conclusion, counsel.
MR. JOHNSON: I am asking him based on his
understanding of his roles with the university, counsel.
MR. BAILEY: Again, let's allow me to make my
objection, counsel -MR. JOHNSON: You have made it.
MR. BAILEY: Are you through?
MR. JOHNSON: No, I don't know that I am.
MR. BAILEY: Go ahead. Let's do this one at a
time. As you said, be courteous to the court reporter.
MR. JOHNSON: I am getting awfully tired of
your interruptions, counsel. So please state your
objections, get it all out there, and be done with It.
MR. BAILEY: You are calling for a legal
conclusion and you are debating with him over that.
That's out of his realm of expertise, as he has talked
about. So let's not be argumentative with him. If you
have a question, put the question to him consistent with
A.
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1 the judge's order.
MR. JOHNSON: Are you finished, counsel?
2
MR. BAILEY: I am.
3
Q. Dr. Lineberry, can you tell me based on your
4
5 understanding of your roles at ISU whether you sent this
6 e-mail in an administrative capacity or an instructive
7

capacity?

8
MR. BAILEY: Again, the question has been
9 asked and answered. If you have anything more to add, go
10

11

12
13

14
15
16
17
18
19
20
21
22
23
24
25

ahead.
A. I would say I sent the e-mail as part of my
duties in nuclear engineering at Idaho State University.
Was it instruction, was it administrative, was it
research? I'll leave that for someone else to decide.
But it was clearly sent as part of my responsibilities at
Idaho State University.
Q. In your e-mail you refer to Dr. Sadid as a nut
case.
A. I did.
Q. Why did you do that?
A. He had caused a lot of disruptive -- was the
source ofa lot of disruptive activity before and after
this incident occurred, so I made that choice of words.
Q. And do you believe that you were acting in
your official capacity when characterizing Dr. Sadid as a
8 (Pages 26 to
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1
2

nut case?
A. No.
Q. Explain why you say that, sir.
A. I just don't think that's what you would
expect in an official capacity.
Q. Why so?
7
A. Well, it's just not nice, is it. I mean I was
8 calling somebody a name. No need to do that.
9
Q. Before sending this e-mail but in this same
10 context did you refer to Dr. Sadid as a nut case to any
11 other individual?
12
A. No, not to my recollection.
13
Q. Do you recall whether or not you sent the
14 e-mail to persons other than John Bennion and George
15 Imel?
16
A. No, I did not.
17
Q. Is it your position that the only time you
18 referred to Dr. Sadid as a nut case is in this e-mail?
A. I believe that's true.
19
Q. In fact your full sentence is -- not the full
20
21 sentence but the full characterization of Dr. Sadid is a
22 nut case and can't help himself. I imagine that if I
23 asked you about that phrase, can't help himself in the
24 context of being a nut case, you don't recall ever
25 uttering that to other individuals as well.

1
2
3
4
5
6

3
4
5
6
7
8
9
10
11

12
13
14
15
16
17
18
19
20

21
22

23
24
25

had sent copies this original memo to.
Q. And was it an apology or a retraction or both,
if you recall?
A. I think I would say it was an apology. I
don't have it with me but I think I said I hope you can
accept my apology for the use of inappropriate remarks.
Q. And, sir, with respect to the inappropriate
remarks contained in your e-mail, again, you sent those
outside of the scope of your offiCial duties; is that
fair?
MR. BAILEY: Objection, that misstates the
testimony entirely.
MR. JOHNSON: He can answer the question. I
am not even characterizing the testimony.
MR. BAILEY: Yes, you are, counsel.
MR. JOHNSON: You are not the judge, John.
You don't get the privilege of making rulings in this
case.
MR. BAILEY: I do get the privilege and I have
an obligation to make objections when you misstate the
testimony. And that's what I am doing. Whether you
enjoy it or not is immaterial.
MR. JOHNSON: Well, I can tell you I don't,
but go ahead.
MR. BAILEY: I am sure that we are not too

Page 31
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A. No. No, that was a throw-away item. What I
1 concerned about that. But the fact is that you have
meant was, I suppose, he just can't help himself from
2 misstated his testimony. He stated repeatedly that in
doing these kinds of things.
3 fact this was sent in the course and scope of his
Q. Which kinds of things?
4 employment and to absolutely try to turn that around is
A. Disruptive things with regard to our jobs at
5 improper, it's argumentative.
Idaho State University. Put another way, counselor, it
6
MR. JOHNSON: That's absolutely incorrect. He
certainly wasn't a clinical opinion.
7 just got through testifying that with respect to the nut
Q. And after you sent the e-mail did you ever
8 case reference that he wasn't acting within his offiCial
speak with upper administration about the content,
9 duties, he just testified to that.
President Vailas or vice presidents or provosts?
10
MR. BAILEY: That's not what he said. The
A. I don't believe so.
11 record will say what the record says.
Q. Have you been reprimanded for the use of your 12
MR. JOHNSON: Good, I am going to rely on the
characterization of Dr. Sadid in this e-mail?
13 record.
A. No.
14
Could you read him my last question.
Q. Would you agree with me, sir, that Dr. Sadid
15
(Record read. )
is not a nut case?
16
A. Let me respond first to something counselor
A. What I would agree with is that I am not
17 said that the use of the word nut case was outside my
qualified to say who is and who is not.
18 offiCial duties. I think that misses the point, the
Q. SO you would agree that you made an
19 whole memo was within the scope of my offiCial duties.
unqualified characterization of Dr. Sadid in your e-mail. 20 That's the point. In raising this issue we were trying
A. Yes.
21 to get to the bottom of a disruptive situation that was
Q. And, Doctor, did you ever issue a retraction
22 occurring in the nuclear engineering activity at Idaho
of your statement that Dr. Sadid is a nut case?
23 State.
A. I did, I wrote a short apology in an e-mail to
24
Now, are you going to say that two words that
him and in that e-mail I sent copies to everyone that he 25 I characterized later as inappropriate were not part of
9 (Pages 30 to
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1 my offidal duty but everything
was? I don't think
2 that's going to wash. That memo was part of my official

3 duty.
Q. Thank you. If you would just answer the
5 question, Doctor.
6
MR. BAILEY: The question has been asked and
7 answered. What's the question that's pending?
8
MR. JOHNSON: The same one that was pending
9 before he said what he just said.
MR. BAILEY: That was the answer to your
10
11 question.
12
MR. JOHNSON: Would you please read it back.
MR. BAILEY: What is he reading back?
13
14
MR. JOHNSON: My previous question.
(Record read.)
15
16
MR. BAILEY: The question has been asked and
17 answered. If you have anything else that you want to add
18 to that, feel free to do so.
19
MR. JOHNSON: Well, it hasn't been answered.
Q. Is that fair?
20
21
MR. BAILEY: He has answered it.
22
MR. JOHNSON: No, he hasn't, John.
A. I sent it to the distribution that Dr. Sadid
23
24 had sent the original memo to, which was a large number
25 of people, so I sent the apology to that distribution.
4

Page 35

1
2
3
4
5
6
7
8
9

That's the first contact I had with him. I knew that
they had this memo, Exhibit No.1, by the distribution
that was visible in subsequent correspondence.
MR. JOHNSON: Nothing further, Doctor, thank
you.
MR. BAILEY: And we have no questions.
(Witness excused at 10:50 a.m.)
(Signature requested.)
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John A. Bailey, Jr. (ISB No. 2619)
RACINE, OLSON, NYE, BUDGE
& BAILEY, CHARTERED
P.O. Box 1391
Pocatello, Idaho 83204-1391
Telephone: (208) 232-6101
Fax: (208) 232-6109
Attorney for Defendants
IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO IN AND FOR THE COUNTY OF BANNOCK
HABIB SA DID, an individual,

)
)

Plaintiff,

vs.

)
)

)

)
IDAHO STATE UNIVERSITY, ROBERT )
WHARTON, JAY KUNZE, MICHAEL
)
JA Y LINEBERRY, MANOOCHEHR
)
ZOGHI, RICHARD JACOBSEN, GARY )
OLSON, AUTHUR V AILAS and
)
JOHN/JANE DOES I through X, whose
)
true identities are presently unknown,
)
)
Defendants.
)
)

Case No. CV 2008-3942-0C

REPLY MEMORANDUM
RE: DEFENDANTS' MOTION
FOR SUMMARY JUDGMENT

COME NOW, Defendants Idaho State University, Michael Jay Lineberry, Robert Wharton,
Jay Kunze, Manoochehr Zoghi, Richard Jacobsen, Gary Olson, and Arthur Vailas, by and through
counsel, and submit their Reply Memorandum Re: Defendants' Motion for Summary Judgment as
follows:
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I.
ARGUMENT

A.

As The Plaintiff's Speech Is Not Constitutionally Protected Speech, His 42
U.S.C. § 1983 Claim Fails As A Matter Of Law.

As a threshold matter on the Plaintiffs 42 U.S.c. § 1983 claim, the Court must determine
whether the Plaintiff s speech is even constitutionally protected. If it is not, the claim fails as a
matteroflaw. Garcettiv. Ceballos, 547 U.S. 410,126 S.Ct. 1951,164 L.Ed.2d 689 (2006); see also
Brewster v. Bd. of Educ., 149 F.3d 971 (9 th Cir. Cal. 1998).
While Plaintiff claims in his self-serving affidavit, which affidavit must be stricken, that he
was speaking as a private citizen and not as a public employee when he spoke out on topics such as
ISU's "secret" plan to merge the College of Technology with the College of Engineering and the
Plaintiffs opposition thereto, or the Plaintiffs criticism of the University and his intent to hold an
informal Vote of No Confidence in the administration, it is clear that this speech was not made as
a private citizen, but pursuant to the Plaintiffs official duties as a professor.
The Plaintiff argues that because there is no written duty in his job description for writing
newspaper articles critical ofthe ISU administration, his speech was not done in his official capacity.
The Plaintiff s argument is controverted by the ISU Faculty/StaffHandbook. See excerpts from ISU
Faculty/StaffHandbook attached as Exhibit "2" to the Reply Affidavit of Counsel Re: Defendants'
Motion for Summary Judgment (wherein it is clearly stated that all faculty members have an

affirmative responsibility for making recommendations pertaining to matters of university
policy as well as appropriate academic and instructional matters)(Emphasis added).
Furthermore, a public employee's official duties are not narrowly defined, but instead
encompass the full range of the employee's professional responsibilities. See Hong v. Grant, 516

REPLY MEMORANDUM RE: DEFENDANTS' MOTION FOR SUMMARY JUDGMENT - 2

F.Supp. 2d 1158 (C.D. Cal. 2007).1 In Hong v. Grant, the United States District Court for the
Central District of California reviewed the line of cases interpreting Garcetti v. Ceballos, 547 U.S.
410, 126 S.Ct. 1951, 164 L.Ed.2d 689 (2006), noting that "an employee's official duties are

construed broadly to include those activities that an employee undertakes in a professional
capacity to further the employee's objectives". ld. at 1166. (Emphasis added).
The Plaintiff in Hong v. Grant, Mr. Hong, was also a university faculty member attempting
to persuade that his speech criticizing the university was somehow done as a private citizen. The
court in that case found that Mr. Hong's speech was not protected because he was under a
professional obligation to actively participate in the interworkings and administration of his
department as well as departmental self-governance. ld. at 1167-1168.
As the Plaintiffs professional responsibilities similarly obligate him to actively participate
in the inter-workings and governance ofISU, his speech criticizing the ISU administration was done
in his official capacity, just as Mr. Hong's was, and it is not constitutionally protected. The
Plaintiffs 42 U.S.c. § 1983 fails as a matter oflaw.

B.

Plaintiff Failed to Plead or Prove Adequate Facts to Support Any Claim of
Retaliation, Tort, or Breach of Contract.

As noted in the accompanying Motion to Strike the affidavit ofthe Plaintiff, the Plaintiffhas
provided this Court with absolutely no factual basis or support, and no admissible evidence to

ISee also Eng v. Cooley, 552 F.3d 1062 (9 th Cir. Cal. 2009)(holding that while "the question of the scope
and content of a plaintiff's job responsibilities is a question of fact," the "ultimate constitutional
significance of the facts as found" is a question of law". (Emphasis added). The court further noted that
"in evaluating whether the plaintiff spoke as a private citizen, we must therefore assume the truth of the
facts as alleged by the plaintiff with respect to employment responsibilities. If the allegations demonstrate
an official duty to utter the speech at issue, then the speech is unprotected, and qualified immunity should
be granted"). Amendment public employee retaliation claim bears the burden of showing that the speech
was spoken in the capacity of a private citizen and not a public employee).
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support any claim in the Complaint against thus far named. It has long been held by Idaho law that
specific factual representations must be set forth by way of an affidavit or deposition testimony in
order to avoid summary judgment. See, Casey v. Highlands, 100 Idaho 505, 600 P.2d 1387 (1979).
Similarly, affidavits that are found to be conclusary in nature, and merely repeated allegations
contained in the Plaintiffs Complaint, but which do not establish specific facts going to support the
primafacie case are likewise inadequate to defeat a Motion for Summary Judgment. Corbridge v.
Clark Equip. Co., 112 Idaho 85, 730 P.2d 1005 (1986). In this case, the Plaintiff has failed to
overcome these basic requirements for the presentation of admissible evidence at trial, as required
by Idaho Rules of Civil Procedure, Rule 56(e), in order to oppose this summary judgment. The
conclusary statements outlined in the Motion to Strike, embodied in Plaintiffs affidavit, simply do
not satisfY Idaho law as evidence admissible at trial, in order to create a genuine issue of fact.
Furthermore, as it relates to Plaintiffs claims for unconstitutional retaliation, the Plaintiffs
lack of evidence in response to this Motion for Summary Judgment fails to meet the standards
established by the federal courts in order to sustain any 1983 action in this suit. In the case of
Ashcroft v. Iqbal!, 129 S. Ct. 1937; 173 L.Ed. 2nd 868, 2009 U.S. Lexis 3472 (2009), the United
States Supreme Court set out the standards of proof required for a Plaintiff to plead and prove
allegations of unconstitutional discrimination or retaliation under both the Bivens and § 1983 suits
(recall that the Bivens' type lawsuit is essentially the federal mirror image of a state court § 1983
suit). In the Iqbal! case, the Court's analysis began by pointing out that government officials are not
held liable for unconstitutional conduct of their subordinates under a theory of Respondeat superior
for 1983 causes of action. Further, because vicarious liability is inapplicable to § 1983 suits, a
Plaintiff must plead that each government-official defendant, through the official's own individual
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actions, has violated the constitution. See, Iqball, at 882. The Supreme Court explained that the
factors necessary to establish constitutional violations would vary according to provisions of the
constitution allegedly violated, but since the Iqball case was a claim in violation of the First and
Fifth Amendments, it serves as clear guidance to the present case, in which the Plaintiff claims
violations of the First, Fifth, and Fourteenth Amendments to the U.S. Constitution, and the Idaho
state equivalence. In such cases, the Iqball Court made clear that the Plaintiff must plead and prove
that the Defendant acted with discriminatory purpose. The Court went on to explain that purposeful
discrimination requires more than "intent as volition or intent as awareness of consequences." And
instead, involves a decision makers undertaking a course of action because of, not merely in spite
of, the actions adverse effects upon the Plaintiff. The Court noted that to state a claim based upon
a violation of a clearly established right, the Plaintiff must plead sufficient factual matter to show
that the Defendant adopted actions against Dr. Sadid, not for neutral or other legitimate reasons, but
for the purpose of infringing upon his free speech rights or his use of the Courts. Plaintiff has
presented no such proof in this case. The final aspect to the Court's analysis of the required proof
to determine whether there is a violation of a clearly established right in order to overcome qualified
immunity, the Plaintiff must demonstrate the purpose, rather than the knowledge, is required to
impose 1983 liability for claim of constitutional violations. See, Iqball, at 883.
Although the Iqball case was a case involving a Rule 12(b)(6) dismissal of the complaint for
failure to state a claim, the rules and standards set forth even more clearly the requirements that a
party like the Plaintiff must meet in order to survive summary judgment. Here, after a year of
discovery, and after having had before it Plaintiff's Motion for Summary Judgment for nearly 60
days, the Plaintiff has still not been able to present to this Court a single item of evidence in support
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of its burden to prove wrongful retaliation. The evidence before the Court on this record is devoid
of any evidence of the purpose or intent of the parties who allegedly violated Plaintiff's
constitutional rights. Instead, the Plaintiff, based upon his unsupported conclusary statements, asks
the Court to infer retaliation without proof, in clear violation ofthe standards set by the United States
Supreme Court.
In conclusion, the Iqball Court found that Plaintiff s failure to contain any factual allegations
sufficient to plausibly suggest the Defendants' discriminatory state of mind was fatal to the claim
there. See, Iqbal!, at 1952. Here the result must be the same, as the Plaintiff has likewise failed to
provide any factual allegation of any state of mind on the part of any Defendant.

B.

The Plaintiff's 42 U.S.C. § 1983 Claim Also Fails As He Has Not Shown An
Official Policy Or Custom Of ISU That Caused Him Harm.

Significantly, the Plaintiff acknowledges that he can cite no written policy ofISU with the
stated purpose of retaliation for expression of protected speech. See Plaintiff s Memorandum in
Opposition to Defendants' Motion for Summary Judgment at Page 13. It is well-settled that ISU
cannot be held liable under 42 U.S.C. § 1983 unless the Plaintiff proves the existence of an
unconstitutional policy or custom ofISU. 2 Monell v. Dep'l. a/Soc. Servs., 436 U.S. 658, 98 S.Ct.
2018, 56 L.Ed. 2d 611 (1978); see also City o/SI. Louis v. Praprolnik, 485 U.S. 112, 108 S.Ct. 915,
99 L.Ed.2d 107 (1988). The Plaintiff has not shown that anyone at ISU ever promulgated, or even
articulated, a policy to retaliate for speech. Nor has the Plaintiff attempted show that such retaliation
was ever directed against anyone other than himself.
Instead, the Plaintiff urges that the only consideration on ISU's liability is whether the

2Respondeat superior is not a valid basis for a 42 U.S.c. § 1983 claim against a body politic under Monell
and its progeny.
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university officials he has named as defendants in this case are "sufficiently high-ranking to decide,
and therefore make, entity policy". See Plaintiffs Memorandum in Opposition to Defendants'
Motion for Summary Judgment at Page 13. This simplistic argument is unsupported by case
precedent, including the cases cited by the Plaintiff. For example, in City ofS!. Louis v. Praprotnik,
supra, the court noted that:
"As the Pembaur plurality recognized, the authority to make municipal policy is
necessarily the authority to make fmal policy. 475 U.S., at 481-484. When an
official's discretionary decisions are constrained by policies not of that official's
making, those policies, rather than the subordinates departures from them, are the act
of the municipality".
(Emphasis added).

There is no legitimate dispute that the Idaho State Board of Education promulgates and sets
final policy for ISU, not the ISU officials named as Defendants in this case. See Idaho Code §333003 (wherein the general supervision, government and control ofISU is vested with the state board
of education); see also excerpts from the ISU Faculty Staff Handbook attached as Exhibit "2" to the
Reply Affidavit of Counsel Re: Defendants' Motion for Summary Judgement. It is obvious that
none ofthe ISU officials named as Defendants by the Plaintiff have the authority to establish a final
policy of the university. Rather, these ISU officials are constrained by the governing policies and
procedures established by the Idaho State Board of Education. As the Plaintiff has failed to show
an official policy or custom ofISU to retaliate for protected speech, the Plaintiffs 42 U.S.c. § 1983
claim against ISU must be dismissed.
C.

The Plaintiff's 42 U.S.C. § 1983 Claim Fails As The University Officials He Has
Named As Defendants Are Shielded By Qualified Immunity.

In determining whether individual Defendants Robert Wharton, Jay Kunze, Michael Jay
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Lineberry, Manoochehr Zoghi, Richard Jacobsen, Gary Olson, and Arthur Vailas have qualified
immunity, the court must first examine whether the Plaintiff has stated a primafacie claim that they
violated one of his clearly established constitutional rights. Saucier v. Katz, 533 U.S. 194, 198, 121
S.Ct. 2151,150 L.Ed. 2d 272 (2001); see also Stockv. Funston, 1994 U.S. App. LEXIS 712 (9 th Cir.
Cal. 1994); citing Harlow v. Fitzgerald, 457 U.S. 800, 73 L.Ed.2d 396, 102 S. Ct. 2727 (1982); see

also Oppenheimer Industries, Inc. v. Johnson Cattle Co., Inc., 112 Idaho 423, 732 P.2d 661 (Idaho,
1986). To make out a prima facie claim for unconstitutional retaliation in violation of First
Amendment rights, the Plaintiff bears the burden of showing each of the following: (1) the speech
was a matter of public concern; (2) the speech was spoken in the capacity of a private citizen and not
a public employee; and, (3) the speech was a substantial or motivating factor in the adverse
employment action taken. See Eng v. Cooley, 552 F.3d 1062 (9th Cir. Cal. 2009).
Because the Plaintiff has failed to provide any evidence in support of a prima facie claim of
unconstitutional retaliation or any of the three elements of unconstitutional retaliation against any
of the individual Defendants, his claim must be dismissed. As for the first element, that the speech
was a matter of public concern, the Plaintiff presents no evidence whatsoever to support this claim.
As noted in Eng, supra, the Plaintiff bears the burden of showing that the speech addressed an issue
of public concern. Connick v. Meyers, 461 U.S. 138, 103 S. Ct. 1684, 75 L.Ed. 2nd 708 (1983). It
was explained in Eng that speech involves a matter of public concern when it can fairly be
considered to relate to any matter of politicai, social or other concern to the community. However,
speech that deals with individual personnel disputes and grievances and that would be of no
relevance to a public evaluation of the performance of governmental agencies is generally not a
public concern. The Eng Court went on to explain that whether an employee's speech addresses a
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matter of public concern is determined by the content, form and context of the given statement as
revealed by the whole record. As is clear here, the Plaintiffs speech, in each and every occasion
followed the same pattern. It begins with some criticism of a University policy, generally an internal
policy, having to do with staffing or, course curriculum as a pretext, and then evolved into a
recitation of Plaintiff s complaints about his personnel issues with the University. When the Court
looks at these criticisms and the "speech," it is clear that the whole record demonstrates that the
content, form and context of these statements did not bear upon issues or matters of public concern.
Next, as set forth herein-above, none of the six "alleged acts of retaliation" cited by the
Plaintiff were clearly done in violation of his First or Fourteenth Amendment rights because the
Plaintiffs speech was done in his official capacity and not as a private citizen. See Garcetti v.

Ceballos, supra,; see also, Hong v. Grant, supra.
Third, even if we assume that the Plaintiff could show that his speech is "protected speech,"
which he cannot do, he has not demonstrated that his speech was a substantial motivating factor in
the adverse employment action alleged. In fact, he shows not one single fact in his affidavit or
elsewhere that his speech had even the slightest motivating factor in any of the disciplinary actions
taken against him. In fact, the record is clear that the contrary situation existed. In each case when
the Plaintiff was disciplined or when some action was taken against him, the record is clear that there
were other motivating factors having absolutely nothing to do with an infringement of the Plaintiff s
speech. Further, the Plaintiff acknowledges that the alleged retaliation has taken many forms and
has spanned a significant period of time, nearly a decade.

See Plaintiffs Memorandum in

Opposition to Defendants' Motion for Summary Judgment at Page 11. Yet, the Plaintiff fails to

3

See Plaintiff's Memorandum in Opposition to Defendants' Motion for Summary Judgment at page 9.
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provide any evidence that the remote and unconnected actions of Defendants were motivated by his
speech.

He has not demonstrated that the individual Defendants even knew of his speech,

communicated with one another about his speech, or acted based upon his speech. He has not even
alleged or offered a single fact to support his burden on these three elements of the primafacie case.
As the Plaintiff has failed to state a prima a facie claim for unconstitutional retaliation against any
of the individual Defendants, Robert Wharton, Jay Kunze, Michael Jay Lineberry, Manoochehr
Zoghi, Richard Jacobsen, Gary Olson, and Arthur Vailas, his 42 U.S.C. § 1983 claim is precluded
by qualified immunity and it must be dismissed as against these individual Defendants. 4
D.

The Plaintiff's Reliance Upon The Continuing Violation Doctrine To Avoid The
Statute Of Limitation Defense As An Additional Ground For Dismissal Is To No
Avail As This Doctrine Is Not Implicated By The Facts.

The Plaintiff is unable to get around the two year statute of limitation on his 42 U.S.C. §
1983 claim by arguing the "continuing violations doctrine". The Plaintiff argues that the nature of
the employment action challenged is retaliation, whether the failure to prepare annual performance
evaluations or the initiation of termination proceedings. 5 This is key, because the statute of

as the Plaintiff has failed to state a prima facie case for violation of his First Amendment rights, he has
not stated a prima facie case for violation of his Fourteenth Amendment rights. The Plaintiff has not shown
that his speech or filing this suit motivated the recent administrative suspension. Even ifhe did making that
showing, which he did not, the Plaintiffs Fourteenth Amendment rights are not implicated as an
administrative suspension with pay does not infringe upon a protected property interest. See StearnsGroseclose v. Chelan County Sheriff's Dep 't., 2006 U.S.Dist.LEXIS 4496 (E.D.Wash. 2006); Cleveland
Bd of Ed v. Loudermill, 470 U.S. 532,544-545, 105 S.Ct. 1487,84 L.Ed.2d 494 (1985); Hicks v. City of
Watonga, Okla., 942 F.2d 737, 746 n. 4 (loth Cir. 1991); Pitts v. Board ofEducation, 869 F.2d 555,556
(lOth Cir. 1989).
4 Just

5The Plaintiff cites the following remote and unrelated acts of Defendants, which he attributes to his
exercise of "protected" speech and/or his request for a jury trial in this case: (1) Dean Kunze's placement of
an "unfavorable" performance evaluation in his file in 2001 and Dean Kunze's failure to perform annual
performance evaluations; (2) Provost Wharton's decision not to appoint him as the Chair of the College of
Engineering, and to instead open the position for a national search, in August of2006; (3) Dr. Lineberry's
"defamatory" email in August of2008; (4) Dr. Zoghi's "falsely accusatory" letter in April of2009; (5)
Dean Jacobsen's "outlandish" notice of intent to have the Plaintiff dismissed from ISU in May of2009; (6)
Provost Olson's letter ofreprirnand in July of2009; and, (7) President VaiIas' notification that Plaintiff was
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limitation commenced on the Plaintiffs 42 U.S.C. § 1983 claim when he first knew or had reason
to know that an alleged retaliatory employment decision was made. See Hoesterey v. City of

Cathedral City, 945 F.2d 317 (9 th Cir. 1991); citing Deleware State College ofRicks, 449 U.S. 250,
66 L.Ed.2d 431,101 S.Ct. 498 (1980), and Chardon v. Fernandez, 454 U.S. 6, 70 L.Ed.2d 6,102
S.Ct. 28 (1981) (Emphasis added).
By his own admission, the Plaintiff first knew of an alleged retaliatory employment decision
In

2001 when Dr. Kunze decided to place an unfavorable performance evaluation for the 2000

school year in the Plaintiff s personnel file for everyone to see and that the decision was made
because of his speech. See Exhibit "1" to the Affidavit of Counsel in Support of Motion for
Summary Judgment at Vol. 1, pg. 134, In. 19-25, pg. 135, In. 1-25, pg. 136, In. 1-16. The Plaintiff
knew of this alleged retaliatory decision on July 9,2001 as he signed the performance evaluation.

See Exhibit "6" to the Affidavit of Counsel the Affidavit of Counsel in Support of Motion for
Summary Judgment.
The evidence also shows that the Plaintiff next knew of an alleged retaliatory employment
decision in August of 2006 because this is when he was notified that Vice President Wharton
decided to conduct a national search to fill the Chair position and that he would not be offered the
position. See Exhibit "1" to the Reply Affidavit of Counsel Re: Defendants' Motion for Summary
Judgment at Vol. II, pg. 207, In. 12-19. 6 It is clear that the Plaintiff knew of two alleged retaliatory

being placed on administrative leave in August of2009.

Plaintiff now tries to avoid the statute oflimitation by arguing that the decision of importance was the
selection of the Chair in 2007 rather than the decision not to select the Plaintiff in August of 2006. This
argument is clearly flawed under the reasoning of Ricks and Chardon, supra because it is the decision that
matters, not the later action on that decision.

6 The
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decisions based upon his speech over two years before he filed suit in September of 2008.
Significantly, the plaintiffin Ricks, supra, tried to make the same argument that the Plaintiff
is making here; specifically, that acts of retaliation occurring after the statute of limitation expired
were continuing violations and, therefore, actionable. 7 The Court in Ricks rejected that argument.
The Court in Ricks found that the plaintiff's denial of tenure was the event that triggered the statute
oflimitation and that his later termination was not an independent discriminatory act, but rather, "the
delayed, but inevitable consequence of the denial of tenure".

/d. at 257-258. Additionally, the

Court in Chardon, supra, focused on the nature of the practice challenged by the plaintiffs, which
was the decision to terminate employment for political reasons, not the termination of employment.
The Court in Chardon held that the statute oflimitation accrued from the time the plaintiffs received

notice of the decision to terminate. See Hoesterey v. City o/Cathedral City, 945 F.2d 317 (9th Cir.
1991).
While the Plaintiff argues that actions related to his recent administrative suspension
undertaken by newly named Defendants Dr. Zoghi, Dr. Jacobsen, Provost Olson or President Vailas,
were pursuant to a policy of retaliation in efforts to invoke the continuing violations doctrine, this
argument is invalid because the Plaintiff has not established a policy of retaliation implemented by
Defendants. Under the reasoning of Ricks, supra, the Plaintiff's administrative suspension, even if
it could be viewed as retaliation for speech, was the delayed and inevitable consequence of the 2001
and 2006 time-barred decisions of Dr. Kunze and Dr. Wharton. The Plaintiff is simply unable to

7The Plaintiff is trying to couch the recent actions done on his administrative suspension as a continuing
systematic policy of retaliation to invoke the continuing violation doctrine.
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rely upon the continuing violations doctrine to: (1) revive time-barred claims against the original
Defendants; or (2) maintain unconstitutional retaliation claims against newly named Defendants
where he has failed to show that a policy of retaliation was implemented by any of these Defendants.

E.

It Is Beyond Dispute That The PlaintitJ's Defamation Claim Is Barred By The
ITCA.

The Plaintiff s unsupported contention that a defect in filing a timely Tort Claim can be cured
by the filing of an amended complaint is without merit. Idaho courts have consistently held that
compliance with the notice requirement ofthe Tort Claims Act is a mandatory condition precedent

to bringing an action under the act". Madsen v. Idaho Dep't. of Health and Welfare, 116 Idaho
758, 779 P.2d 433 (Id. App. 1989); see also McQuillen v. City ofAmmon, 113 Idaho 719, 747 P.2d
741 (1987); Overman v. Klein, 103 Idaho 795,654 P.2d 888 (1982); Smith v. City of Preston, 99
Idaho 618,586 P.2d 1062 (1978); Independent School Dist. ofBoise v. Callister, 97 Idaho 59, 539
P.2d 987 (1975); Newlan v. State, 96 Idaho 711, 535 P.2d 1348, appeal dismissed, 423 U.S. 993,96

S.Ct. 419, 46 L.Ed.2d 367 (1975). As the Plaintiffs Notice of Tort Claim was not filed until
December 2,2008, after he filed this suit, his defamation claim is barred by the ITCA. 8
Additionally, the intentional tort immunity set forth in I.e. §6-904 is an alternate applicable
ground for dismissal of the Plaintiffs defamation claim. While the Plaintiff claims that Dr.
Lineberry defamed him with actual malice (i.e. criminal intent) as a way to avoid claim preclusion,
there is no evidence of the Plaintiffs conclusory allegation that the email sent by Dr. Lineberry was

8A legitimate argument exists that all of the Plaintiff's other claims are also barred by the ITeA as the
gravamen of this suit is the Plaintiff's allegation that Defendants committed a tortious acts which caused
him to suffer physical, emotional and fmancial harm.
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done with malice. 9 Rather, Dr. Lineberry testified in his deposition that he was engaged in his
official business duties for ISU when he sent the email and that it may have been unkind, but it was
done in furtherance of his official duties for ISU. 10

F.

Plaintiff's Breach Of Contract Claim Is Not Only Invalid, But It Is Also TimeBarred.
1.

The Plaintiff Has Failed To State A Valid Claim For Breach
Of Contract.

The Plaintiff s breach of contract claim is invalid as the performance evaluation process he
claims ISU was obligated to perform is not the actual performance evaluation policy of ISU for
tenured faculty. II
The applicable policy for performance evaluations of tenured faculty is set forth in Part 4
(Personnel Policies), Section IV (B)(7) of the ISU Faculty Staff Handbook. This more specific
section establishes the requisite interval for tenured faculty performance evaluations:
7. Periodic Performance Review.
It is the policy of the Board that at intervals not to exceed five (5) years following the
award of tenure to faculty members, the performance of tenured faculty must be
reviewed by members of the department or unit and the department chairperson or

9I.C. §6-904(3) provides that a governmental entity and its employees while acting within the course and
scope of employment and without malice or criminal intent shall not be liable for any claim which arises
out of assault, battery, false imprisonment, false arrest, malicious prosecution, abuse of process, libel,
slander, misrepresentation, deceit, or interference with contract rights.
IOSee Dr. Lineberry's deposition attached to the Affidavit of Counsel in Opposition to Defendants' Motion
for Summary Judgment at pg. 15, In. 1-10; pg. 27, In. 4-17; pg. 29, In. 11-25; pg. 30, In. I-S.
II The Plaintiffs reliance upon the less specific policy related to perfonnance evaluations of faculty found in
Part 4, Section IV(B)(l) of the ISU Factulty/StaffHandbook is misplaced. Although that section requires
annual performance evaluations for faculty members, it clearly does not apply to the Plaintiff as he is not
simply a faculty member but, instead, is a tenured faculty member. Part 4, Section IV (B)(7) of the ISU
Faculty/StaffHandbook more specifically requires performance evaluations of tenured faculty members
every five years. The language of the handbook clearly shows the intent to treat tenured faculty differently
because they have already been promoted to the highest level at the university.
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unit head. The review must be conducted in terms of the tenured faculty member's
continuing performance in the following general categories: (a) teaching
effectiveness, (b) research or creative activities, (c) professional related services, (d)
other assigned responsibilities, and (e) overall contributions to the department.
Although Dr. Kunze opted to complete performance evaluations of the Plaintiff each year,
he was not required to do so by the ISU Faculty/StaffHandbook. Whether Dr. Kunze perceived that
he had an obligation to perform annual performance evaluations, or whether he failed to share annual
performance evaluations with the Plaintiff, is immaterial because the Idaho State Board ofEducation
sets the final policy of ISU on this process and annual performance evaluations simply are not
required for tenured faculty members. As the annual performance evaluations are not required by
the Plaintiffs contract as claimed, no breach occurred. The breach of contract claim should be
dismissed where no issues of fact exist for trial on Defendants' alleged failure to honor the Plaintiff's
employment contract.

2.

The Plaintiff's Breach Of Contract Claim Is Also Time-Barred.

The Plaintiff's attempt to invoke the "continuing violations doctrine" again on his breach of
contract claim is also unsupported for the same reasons noted above related to the section 1983
claims. Therefore, the statute of limitation was triggered when the Plaintiff first believed that his
contract was breached by Defendants and that was as early as July of2001 when he received the
unfavorable performance evaluation from Dr. Kunze. The Plaintiff testified that this was the start
of his injury. At the latest, the Plaintiff believed that his contract was breached in 2002 when he
failed to receive a salary increase and he attributed this to his speech. As the statute of limitation
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on a written contract is five (5) years, the Plaintiffs' breach of contract claim for Defendants'
violation of the ISU Faculty Staff Handbook, even if valid, which it is not, is time-barred.

ll.
CONCLUSION
As the record demonstrates that no genuine issues of material fact exist for trial on any of
Plaintiffs' claims, Defendants respectfully request that the Court enter judgment as a matter oflaw
in favor of Defendants on all of the Plaintiffs claims pursuant to LR.C.P. 56 (c).

DATED this

'?:D

day of October, 2009.
RACINE, OLSON, NYE, BUDGE
& BAILEY, CHARTERED
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copy of the above and foregoing document to the following person(s) as follows:
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Sam Johnson
JOHNSON & MONTELEONE, L.L.P.
405 South Eighth Street, Suite 250
Boise, Idaho 83702

Postage Prepaid
[ ] Hand Delivery
[ ] Overnight Mail
[~. Facsimile (208) 947-2424
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Attorneys for Plaintiff

IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT FOR THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK

HABIB SADID, an individual,
Plaintiff,

v.

Case No. CV 2008-39420C

IDAHO STATE UNIVERSITY, ROBERT
WHARTON, JA Y KUNZE, MICHAEL
JA Y LINEBERRY, MANOOCHEHR
ZOGHI, RICHARD JACOBSEN, GARY
OLSON, AUTHUR VAlLAS
and
JOHN/JANE DOES I through X, whose
true identities are presently unknown,

AFFIDAVIT OF PLAINTIFF IN
OPPOSITION TO DEFENDANTS'
MOTION FOR SUMMARY
JUDGMENT

Defendants.

STATE OF IDAHO )
) ss:
County of Bannock )

Habib Sadid being first duly sworn deposes and states:
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1.

That I am the Plaintiff in the above-referenced matter and make this Affidavit
based upon my own personal knowledge and belief.

2.

I have been a Tenured Faculty member and Associate Professor in the
Department of Civil Engineering at Idaho State University ("ISU") since
1994, and have been a Full Professor at ISU since 1999. I have, from time to
time, openly and publicly expressed my views on matters of public concern
relating to ISU.

These expressions have always represented my personal

opinions, and most definitely were not published pursuant to any of my
official duties or while performing any contractual or other obligations on
behalf of my employer, ISU.
3.

In 2001, I published a letter to my fellow faculty members and ISU
administrators criticizing ISU's decision to merge the College of Technology
with the College of Engineering. ISU ultimately withdrew the merger plan by
secretly tabling the issue for the present time.

4.

In 2003, I spoke publicly against ISU's renewed plan, designed in secret, to
again merge the College of Engineering with the College of Technology. (A
true and correct copy of the newspaper publication is appended hereto as
Exhibit "A" and by this reference hereby incorporated herein). On different
occasions, I have spoken openly and publicly on other matters relating to ISU
and of importance to the academic and local community, some of such
publications were likewise published in the newspaper (see Exhibit "A "),
while others were published internally at ISU.
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5.

Starting in 2001 and for the next five (5) years thereafter, ISU acting through
the then-Dean of Engineering, Defendant Jay Kunze, failed or refused to
conduct annual performance evaluations of my work; these retaliatory
practices have caused me to suffer economic losses due to a lack of otherwise
normal and customary salary increases and growth and advancement
opportunities. (A true and correct copy of the faculty salary spreadsheet is
appended hereto as Exhibit "A-I" and by this reference hereby incorporated
herein).

6.

In August 2006, the engineering faculty by unanimous vote selected me to
serve as the Chair of the Department of Civil Engineering which selection was
approved and ratified by the new Dean of Engineering, Defendant Jacobsen.
Nonetheless, ISU acting through its Provost, Defendant Wharton, overrode
my selection and instead demanded a national search be conducted by a
committee chaired by two non-engineering faculty, who were hand picked by
Provost Defendant Wharton.

7.

These retaliatory measures culminated

III

Defendant ISU's selection and

appointment of an associate professor from Dayton, Ohio, to Chair of the
Department of Engineering, effective July 2007. During the roughly year
long national search process, I served as interim Chair of the Engineering
Department and performed well in all of my functions, leading me to believe
the administration would forego the national search and ultimately honor the
engineering faculty's recommendation by placing me in the role of Chair. As
a result of ISU's retaliatory derived decision(s), I began to suffer economic
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losses starting in July 2007, due to the differential in pay I would have
continued to earn as Chair, and my salary as a regular member of the faculty.
The economic losses approximated $35,000.00 per year.
8.

Defendants have further retaliated against me by increasing my salary at the
lowest of percentages in spite of my performing at the highest levels of
academic excellence. See Exhibt "A-1".

9.

On or about August 1, 2008, ISU and one of its administrators once again
retaliated against me. This retaliation took the form of an e-mail published by
ISU administrator, Defendant Lineberry, where Defendant Lineberry accused
me of throwing a ''tirade'' and referred to me as a "nut-case" who "cannot help
himself'. (A true and correct copy of the above referenced e-mail is appended
hereto as Exhibit "B" and by this reference hereby incorporated herein).

10.

On September 29, 2008, I petitioned the courts for redress of my grievances
and asserted my right to trial by jury by initiating. this lawsuit. Since filing
suit on September 29,2008, the Defendants have continued to retaliate against
me, not only for exercising my rights to freedom of speech, but have likewise
retaliated against me for petitioning the court for redress of grievances and for
asserting the right to trial by jury.

11.

On or about, April 6, 2009, for example, Defendant Chair Zoghi sent me a
letter falsely accusing me of confronting an administrative assistant in an
"accusatory" manner. (A true and correct copy of the above referenced letter
is appended hereto as Exhibit "C" and by this reference hereby incorporated
herein).
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12.

Thereafter, on or about May 6, 2009, Defendant Dean Jacobsen notified me of
his intent to have me fired from ISU. (A true and correct copy of the above
referenced notice is appended hereto as Exhibit "D" and by this reference
hereby incorporated herein).

The embellished nature of Defendant Dean

Jacobsen's accusations are demonstrated by the contrasting performance
evaluations signed by him and Defendant Chair Zoghi, praising me for my
efforts as an outstanding and leading professor at ISU. (A true and correct
copy of the above referenced performance evaluations are appended hereto as
Exhibit "E" and by this reference hereby incorporated herein).
13.

Thereafter, on or about July 2, 2009, Defendant Provost Olson issued me a
"formal letter of reprimand" over alleged "transgressions ofISU's purchasing
policies." The alleged transgressions claimed by Defendant Provost Olson,
even if true, did not warrant the level of disciplinary action taken against
Professor Sadid. (A true and correct copy of the above referenced reprimand
is appended hereto as Exhibit "F" and by this reference hereby incorporated
herein).

14.

Next, on August 4, 2009, Defendant President Vailas, notified me of
Defendant Dean Jacobsen's recommendation that my employment with ISU
be terminated for "adequate cause" and Defendant President Vailas has now
restricted my access to the ISU campus and has placed me on administrative
leave.

(A true and correct copy of the above referenced notification is

appended hereto as Exhibit "0" and by this reference hereby incorporated
herein).
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15.

Defendants, through their concerted actions, systematically, and by design,
pattern, and practice have continually retaliated against me for speaking
openly on matters of public concern and by doing so have impaired and
violated my rights to freedom of speech guaranteed under the First
Amendment to the United States Constitution, and Article 1, Sections 9 and
10 of the Constitution of the state of Idaho. The incidents of retaliation have
continued through the present day.

16.

I believe Defendants have now placed my employment based property interest
in jeopardy without due process by alleging arbitrary, capricious and
pretextual grounds for termination in violation of the Fifth and Fourteenth
Amendments to the United States Constitution and Article I, Section 13 of the
Constitution of the State of Idaho.

17.

The above-referenced retaliatory actions likewise stand in direct violation of
my tenured contract of employment with ISU and the laws of the state of
Idaho, the Rules and Governing Policies and Procedures of the State Board of
Education, and all policies and procedures of ISU and any of its departments
or offices expressly incorporated therein.

18.

As a direct and proximate result of the breach of the employment contract and
the violations of my constitutional rights, I have suffered losses and damages
comprising both economic and non-economic harms, including impairment of
reputation, personal humiliation, and injury to his mental and physical health
and well being.
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19.

From-

1-831

Defendants would not have retaliated against me but tor the fact that I chose
10 exercise

20.

P.OOI/001

my right to engage in protected speech.

A written Notice of Tort Claim has been filed in compliance with the Idaho
Tort Claims Act, with the Secretary of State for the State of Idaho pursuant to
Idaho Code § 6-905. and § 6-907.

21.

I filed a grievance with ISU about the retaliation and the fact my performance

evaluations were not completed on an annual basis. On August 2, 2007, tSU
denied my grievance by lener written by Defendant President Vailas. (A true
and correct copy of the above referenced notification is appended hereto as
Exhibit "H" and by this reference hereby incorporated herein),
22.

Further your affiant sayeth naught.

~s~Li:?
Habib Sadid

Subscribed and sworn to before me, thisCfl': day of October, 2009,

....

,',', """" 'f,
.
.',.,~,\" -" ;,:'
~'.

..
.....
...
....
l

..........:I..~'
~\fEk l

.-

l

~OT

,.. •

..-~\

: ...... . :
::\~\
'pVitLlCI::i
:.
:.
.
.

....

.,

01 .....
:r "..(
_

.,

.

'fr. ~~ ..........

~

0 ",'Ii~
0
d'
~"""" F ID ~~,,~

"'"

0;:-

." ........"

'.

AFFIDA VIT OF PLAINTI FF IN OPPOSITION TO DEFENDANTS' MOTION FOR SUMMARV
JUDGMENT· 7
2811

F-209

CERTIFICATE OF MAILING, DELIVERY, OR FACSIMILE TRANSMISSION
I CERTIFY that on October 29, 2009, I caused a true and correct copy of the
foregoing document to be:

o mailed
o hand delivered

o CMIECF Electronic Filing

o transmitted fax machine
to: (208) 232-6109

John A. Bailey, Jr.
Racine Olson Nye Budge & Bailey, Chtd.
201 E. Center
P. O. Box 1391
Pocatello,ID 83204-1391
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~dlangedtheDaDleOf"~to-_~
raise tbeir wices, and queSIi
this admiuislUtim:is seQet I
~its consequenc:es.;. As a
professor at ISU~ I insist 1bat
Faculty Senate take tip this i
and find out....hr.1his
admiJ:
" ....,

" ..·:WftliiD oiitWeeks ,
fe,

to '~ .. _ ..
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. ·PQsltions and
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programs. confi-'

~evefl ~

dean&i and.effec-
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-' ~ ~ made se.
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Sf;:h.oOI Qf FngineedDg to, 'the Col•
of FngineedDg shortly after
he became president. why sboi;dd'
he want to resI:rtIctnI'e it noW? !
believe that ~ in the acad• enviromDent should be
~
made openly and ~
with the cons.ent·of the universtty
commupity ci,nd the public.
Many faculty members in Engineering and in 1ecbnology
strongly believe that the types of
programs we have in these units

tion wotiJd ~tQ diSin

tWo":

lbese
witbmJt c
body's knOwJedge on the ca
or in the mmmunity.
HabIb Sadid, Ph.D., P.E.,

professQr of engineering at /.
State Unlve~

-

rgerofCaI_

illness of
~~

students had begun to circulate. It diately offer engineering and technola- a difference between a saJaIy -raise- fo
., •
would be unfortunate if, becau:;e of his gy programs in Idaho Falls. Continuing faculty and staff and a salary -enhance
On Feb. 9, the ISJ pubflShed an courageous actions, Dean Kunze were with this logic, What would ISU gat in menr for the president?
opinion
letter entitled
-ISU to experience the same fate as others at return for this favor to the UI?
And speaking of budget crunct
Administration Hatches Secret Plan.• In lSU who suddenly find themselves on
ISU's administration has been Why did the.adminlstration cut 4.5 pel
that ,opinion I exposed the plan ISU's the outside.
' working on a medical school proposal cent across the board at ISU to suppot
administration had made to dismanUe ' But let me say noW that the issue of since 2001. Indeed, In late faD 2000, the Accelerator Center at the cost (
tM , Colleges of Engineering and merger (or consolidation, or restructur- this administration formed a commltlee ~ existing programs? Wasn't
Teehnology. After this plan was brought lng, or olSmanUing, or whatever other named the -Medical Program White 13 peicent cut from the slate enough (
to light, the frightened ISU adminlstra- name might be given. to the plan) is no Paper'Study Group· to develop a pro- a burden to Impose on programs? An
tion back-pedaJed quickly. They denied Iontier the central issue in my mind or posaI to phase in a medical program in why does the administration creaI8 lie'
the existence of such a plan, then In the minds of many other faculty at the State of Idaho (perhaps in BoIse). programs wIIhoutfac:ully input, wfthot
imf!1ediate1y posted ,a Web site and ISU. The tax-paylng public, as well, The proposal was presented to the a sIUdent base, and without a feasIbiIiI
formed a steering committee charged ought to be aJarmed that the process. by S1aIB Board CJf Education in April 12, study while at the same time sendifl
with discussing the feasibility of con- which the merger decision was made is 2001, and again in August 2001. At pre- termJnaIion notices to current facuf
solidation. In the ensuing days and but symptomatic of a much more S8rI- ciseIy the same time, this adminlstra- wealcanlng axIsting programs?
weeks, President Bowen, in an attempt ous illness that lSU's adlllmistration lion launched Its first surprise aIIack on
Just last December, Presldet
to deflect responsIbif~ and placate fac- suffers from. At. the mo_the subject the CoRages of Engineering and Bowen Imposed an additional 5 perce!
ulty and students; l¥ISled that lie had of merger Is just the festering sore, but ,T8ChooIogy, aHempting to push forward budget cut. mandaIi1g 1hat first- ar
been out of town at tfflllime VP Lawson the Infection lies much deeper.
with a merger at that time. When they ~ faculty be given non-rehl
made the decision to pUI'SUe consofldaThere are many issues and con- were 8fJPosed by the colleges, they noIICes In order to give raises to facuI
tlon, that he was mis~ by cems among faculty, ~, students, back~ and formed a 1ask foree, "Wliwantto reIain" whife geIIfnj} ~ (
Lawson, and he was unaware of such ,a and public ~ng those things that lust as they are now doing.
' ~, Such lack of respect to his fa
plan lin tum, vP ~ in an attempt affect the university adversely and
So, _ is ~ connection between U!tY 1$ beyond Inappropriate; indeed;
toeaver up hisc:losed-dciordecision,' is should beaddressed by the admlnistra- giving away ~ and tectmoto- speaks to the dISdaIn- with whiCh I
now on record in ~ore than Dfl8 venue tlan. UnfortunaIeIy,Bowen and Lawson gy ami: ij8Iting a medical ~? ,..ros PlofassiooaIs within the _
with self-eontradictory statements. have Ignored addrassiRg itiese issUes WhatwoUld ISO get from IJIIft flIUIii'1 tibI'I he is cIagId with Jaading.
UItin1ateIy, this bas an led to Bowen and and instead have attempted to hide Why Is UI pushing to finisli the bUilding
I have recaIved ~ so
Lawson each ,making contradictory behind ' ISU's Facutty Senate, a body in Boise where !SU will rent space for port from the faculty. studeriIS. SIil
statements about one another.
which is sy$temafically Impotent and its health-related 'programs (we've and community for quastioning ,
In a letter dated Feb. 5, 'Jay Kunze does not represent the majority of fac- heard about the recent investigation Lawson's Integrity and Preside
(Dean of the College of Engineering) ulty at ISU.
.
into the UI obIaIniflg IJlQll8Y from slate , BoweiI'S compeIence. I believe, tI
advised the College of EngIneering
I wouJd like to raise several ques- monies to fund the Foundation in sup- admidsbalion needs to come out a
Advisory Board of a cIosed-door meet- tions whlch, I believe, are inalCative of port of this building.) These are add!- openly addrass some of, these isstJ
Ing that took place in VP Lawson's the siCkness to which I refer.
tiona! Issues that should be ~ InsIBad of hiding behind the Facu
office on Jan. 29. Present at that meetReQarding the administration's by the adminiSbaJjon,
SenaIB and Ignoring main ~
Ing were Dean Kunze, Ranaye Marsh secret ptap; Where Is the logic in first
Among 0Iher.1foubIing issues that focusing on the II18Iger Qrthe two c
(Dean of the College of Technology), VP making the decisi9n and charging two have caUsed conftdem:e In this.admini&- leges. If the idmIrdsbalion is not Vol
Lawson, and Jennifer' Asher (of cleans 10 re-wrIte their own job descrip- tratIon to wane is the fact that PresIdent Ing 10 answer these quesIiQnS, perha
lawson's staff). Lawson Informed the tlons, then posting a Web site, forming Bowen has received S40QK from the it is tirIIe for
dOWn a
two cleans of the adminlstratJon'&:plans a steering committee, and getting facl:ll- Foundation as a salary ~ ~ a new
.
on to Ii
to dismantle the two colleges, charged 1y involved-only after the plan is over ~ past three- years, and he will over-one'that would dl) ~e ri!
the two deans with devising SpecifIcs exposed? WhY WIll ,theadministratioo contlm", tQ ~ 15 PfII:C8IIl of his thfngs.·
wtthfn four weeks, ~ further Informed . not address this Issue? By not coming base SalaIy until the year 2()()6--UJ1s In
~ a communil¥ member, I ;
them that not only should the restruc- clean publicly that there was indeed a addIIIon 10 his base salary, whJctt is In appeaJing to the putiIic and to our eIE
turing be'done by the end of the semes- secret plan, then by their silence they the II8igItborhcJod of $1601<. Why is ~ eel sIaIB officials 10 appoint an JJJdep
ter but that It would probably do alMrf are accusing those who are witnesses Foundation spending money oslenSibIy dent inYasIIlIa1Dr to delve Into Whale
with the college status of each. They and who possess hard evidence. I must designaIUd for student scholarships in other -secret ~ this adrninistnd
were asked by lawson to keep the ask: /s there something else that is hid- this Wi!J? Are donors and benefactors ' is hatching and bring to this univer.
meeting confidential; indeed, they were den and is at risk of exposure? Why advised of this spending when they are an administration whose platform
not even to discuss it with their associ- would the administration plan to give asked for support1ls this type of salary honesty and fairness.
ate deansl Dean Kunze div!J1g8d 'the away two well-eslabllshed colleges? ~ right in the face of a budmeeting's contenl$ to his advisory Who wOuld benefit from such a give:- gat crisis that has transIatBd 10 faculty Habib SadId, Ph.D., P.E.
board, out of a sense 'of obligation to away? Clearly, it would benefit the and staff at ISU not receMng any saIaJy Professor of Engineering
stakeholders, only after rumors among University of Idaho, who would imme- raises for the last three years? Is there Idaho State University
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POCATEUO - Taking a bold S\eP;"
the 'Faculty Senale of Idaho.State UnIversity officIally votctd Ita lack
confidence in three .top university,
ministralors Monday, including ISU'
President Richard Bowen.
CalUng ~he proceedIngs aad but nec·
essary, Faculty Senate Chatrwoman Kay
Christensen said the decl8loD hinged
on more than just the ~ontrovendal.ad·
ministrative pay ralaes that have an·
geted 11'80Y on campus,
"'Tb18 was a wrenclUns thins for a
lot of· faculty Ttl!mbm." sbe Hid.
" .1'he..yOtas..effect1vdy pull the fa~lty
govemJng body's support from Bowen.
Flnanc1af'Vtce Preltdent Ken Prolo and'
Q
Budget Officer ~ Herrman.
.
_
-..' 1"""', . WbU~ the decision doem't carry any
~ 1.... .. ' lanlJ.lble repetcUSRloDs. It call. on aU
J'
faculty members to vote on the Juue tn
<!"
. ~WQ weeks and puta ISU's veteran presr()
Ident Into a precarlolls posiUon as he
weighs hill response.
n,e controversy began when news
t>-o
su!faced 1S~, ;Wp"lnistrators had re-
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:Journel Wriler
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group voi¢es
r -,By Dan Boyd

--_ .. " ..

·s of:"c

lSU faculty·
.

~~

;..

"';;"

.. ." "
'. .. .
Photo by I
,H.~Ib'sadk:l. profeaao; of'the CoIl. of Engt.........., ...... a point at the IcIaho state Unlverr ,
Faculty Senate meeting Monday eft8moon abOut ttla dUUri" WIth aOhool,admlnlatratora. '
'
,
raises, some as large as ~8 p.ercent, in many student. and faculty members It's abcn.lt honesty," satd .
order to P\rt pay levels more in line objected to tAe secretive nature of the an lSU senior and the .
with national averages and auist tn reo decision. with IIOme .complaining they vice president, who ela:
cruitlng new adminflttatol'8. "
bad been milled by'lSU budpt officers spreadsheet showing th
Offici~ say administratOR were ae· . to believe \\\e Jcilc:lol had Uttlt ~oney posewU, bid certain InCe
tt,lall'y paid less .tba1l other campus to fund ialary .r ates.
.
' ~~..rs. many of
salary groups accordin8,~::::,O':'~_~~~:'i~~":
"n'R n01 ~~ "~~~~ about nUmbers."~~:: " ~~ . .' .. _..... ....u'
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recent episode is lust one
example oC an ongoing trend of
dilm:r;pecting faculty.
coocttrrerJ.
'" fll1l ashamed as a disUn8uisher.l '",.\(:hl:l' at this school
of Ihill MJminislralion," said en·
g.itlE'el'in 8
professor 'Habib
Sadirl. "If Ihey want to fire me.
lha!':; fine. 1 clem'! give a

mOIlI.

damn."
13111 \'II'hlle the issue

or ali·
minislrl.llive pay faises has ere.aled schisms on campus, fa cuity sp.1H1IOl'S aclcnowledged:Mon-'
da)"s vote of no confidence repr(>$en~l'!ri an. acl of no return.
"Wf: Ma pir.king a fight pe·
l:t11.llH! .1 buny has been bullying

.. ----

t"

us for many years;" said biolo8Y professor David Delehanty.
"This university ·could be' so
much better with an enthuslas·
tic faculty.
"We are throwing away a
treasure chest· right now."
Due \0 the .serious nature oC
the subject, Mgndiy's m,eeting
lasted for th~ee-and·a.half
hours' and fa.culty members
voted on each 'separate a.dmln·
istrator separately.
Citing legaciel characterized
by a- Jack of budget transparen'
cy, the PacultyS~mate unahi·
'mously' denounced' Prolo and
Hethnan. both, of whom reo
ceived rilles of more ·tban
$20,000.
'

Both have pr!viously declined
Bowen, who 'recently reo
to comment on 'he matter.
turned from an extended busi·
As (or Bowen. the final tally ness trip. met with ASISU lead·
was 17-2.. with three members ers Monday night and Is set 10
abstaining.
'
address the media today.
Fmmer Facully Senate Cbalr
, Dan Boyd covers, politics. I)/gher
Peter Vlk, who said be wasn't eduOlltion lind natursl resource Is.
aware of'tbe magnitude of the' iJUfN for the Journal. He elln be
ad min\stratlye salary raises ,.."C1hed at 2:39-3168 or by ••mails/
until recently, caned 'the vote dboyclO/oumlllnet.com.
"enormous" and admitted he's
not sure what to expect In the
upcoming weel(ll.
"I1.'a Uke the genie's out of
the bottle," hI'! said. "I don't
know if we can put it in.
"I hbpe (Bowen) chooses to reo
spond in a way tbat ,seeks to brfdge
the gulf that's developed between
admlnlstrators and {acuIty,"
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• Why: The vote Is to determine If
ISU facWI\y'J;:tew.e.G~~ij_~'in]?resl-

e~:.~1b~3~~:t,~~!:g~'c

Building by the information desk.
.'"
.Bulldlng .
: <:. ,./. .,~, "This4~f:U'4Hb·meuure4What ·kind·of· . ' bythetnformatlol'lf.l1l1l~ :,;n, '
.:. • Who:En.h:teed~PfafMaQr. .
" ~~==
I:"'-(~>P1IOfesS1?'rti w.pp~rt theltcn.tlty.:r.tat -brtB4s;aEbniIIlstra- . .
/; . . ,.;,
+:.: V i.
.Habib SaGlIEl•.lstltil"!/ilg.tt:&Wt8·j.
i:
.1I!Ik&.
~ . 1km; .. Sadtd_
· ~M;hey ltave' -support. ~t"
I, . . ' .
' .
."
".1
S . . }!lIa;;
i'
8!at's ~mrm~· thut.-If· 'poll tha~~
.~11'?"J9f. ~~P,mdepts. measure_what.Idnr.t~'fS\ij:lP&~'haVe,"
. .:net.
,said then" .
..JI;,.,1P\8 ,~ coll/i-. Sadld .ald. ~lJdac..\tlto. .
-.'" He
,
·thetli'anlt~$~.a:teli
)'I' ,
"
-x should as~!Dl;~vottrlaQ\~J; :'..''.ttJ -:vCJt41
,turnecit.odoWlill_lP8Q;:, I.. .
" .' Md ~9' .
"They should .Qo~~Uy.·:ev.aiuate the
24;
'" . .'\'ice 'r~('nowti'l'1'iI8Il
,4{). .kind of sull.R0rt~,h,V~: .. :... . ,.
tl'itlsot( • .• isIlR! etN1cJl·be:ateusee4 wrpetcent
,
'
.
",. Ne1thE)(:.:Qo,!~ n' ,' . . j:.1Z,ou~d be
:- :aga1nat~"'i~~~ !:1y.;·~i
.
',a.
,v~ ..reached fQt~~
-.' ..
.

'..

N
to

MARC.i1.'~I~I~~~ '· A3'

a :wril .:· ...

2:_

" i :;'~of confldeJi' e "
.
' to go
. " ,'
' T~
rch;re, ' /SlJand
ProfessoD~ ~
' 08WOrth
Sadid
•.Faculty~~~Wr...
. sai(ibA;wJll.Qond~ · serveBaB*_~lt8I
. ' ;IBhe
~ff.Meh!' ". laS'soc18te. _~
,
his own. vste
esa,.· ..·. ... .
can be reachedlJfI_IIiIWft,,:2l4tlct'lJt,e·
:liiI!j:ii~.iiillt!h~!8tf:lfltItt-:l!Jni0l'i'- :·.- Ilege of Rl't~ ~.
[ "It's.,healthy,. or~e orgamzationto msJ/attbarrYt01tJu/l1'lsJ~r. "
.
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.ISU professor ides cOmplaints
·I n a CO\IV 'letter to his complalnta, Sadid ~

BY CASEY &\N'rD

:-

,

,.. ....

csantee@lounntlnet.com

POCATELLO

-

AD

Ida-

hI) State university profeI8oI
filed comp1adnt8 with tile Bqual

Employment

..

Opportunity
Commtllkal aacI
claiming be'

tln""'::::za::~a::::
~
:as
ll'

islratOl'S.

~

Habib Sadid, a longtime IBU
Depattment of Enafneering faculty member, sent tbe EEOC and
ACLU a 97-pqa 'COIJ1peJ1dtum
of documentll, Which indude e. . . mail conupondence with lSU
PresldentArthurVailas and other
administra1nr8. .

~

.1.,

Dr. He

,O"tItiJUJ :

• FfrSt Exams
He aJao aid h. ,.,.. denied the ' Sad14' Aid.
•
Gynecological Surgeries
poeblao ofD..,.nment. olctriJ
COmpIaiDts to the &B9C and
:JI!iIfIIMedng,.,."",., .... the ACLU GIlD ,be dI8miI8ed, .nI.tled
• Care for Expectant Molhen
1IUnlft,- 8adkl IIId4 d.UrinI fin . l'acu1ty ~ VOIBCt Cor by media1ion or No1ved via
• Welcoming New Patients(D
iDWvIn'~~ daDttlle8t.' 'him.
IIdcl cummt CdIep '1awIult&, Sadid said be ·doesn't
0')
at DiI1Jt.Il-bM btIeIi cJamaaIng to of .~ <DUD 1Ucbard plaD tofl1ealawwit:ISU,
N
mrhea1tlullld~.·
, . Jacebeon ~~ the 1'aculI:Ys but be,\III8Dt8,~e
mty to
WbIItuD , and ViDal dedJned~
'
,.
1'Ibtltan'thwart·ronn an ethlca c:ommlttee to in· ,
to C!OIIlII!eQtebolJtSadld'. c1aI:ms.ed the
'
c1IlDa'. need veatiPte.fac1I1tyeomptidnts.
~eilclh8badJttbeardabout tor a'
d8 siarch for' the
"Theae(laaueqaren'ta~tter
the compJalnts' and also declined . job.
they- are a matter of eth-toWlllDlbt.
Sadid also said that on two oc- l~"' Sadidaall1'
ISU~ClimliUbbyHowe
caaiDDll8UOfIlcIalac1aimedthey
Sadld _baen:deii~ated a .
said it Ie e' ~ m.atter' not . didn't ncelve a 1etbIr nomlnatibl Master T.eaCher. on · n1imeroll&
open forp\1bUc~
. . him for a pu~ Ienice award, 'occuicms , durinl his 2o.~
"We don't ~d.to Pl\l1IOIUII!I 'and when ,'be contacted them tenure· at 18U. He receiVed
iuueI in alJ1lbllC lbrum,... Howe about it, they said it nlust have the univen1ty',. Diatinguiabed
said. "We b8Uave m~ due . been'lostm tbemall.
·
Teacher Afti'd in lOP2 and the
PJOC88i madurea in ~ , S.did 88id he'liu tried to 10 }>ub1lc Service Award this }'8IlI'.
CopyrIght C ~0071daho
laau-.smc.wehagenateee'!lthe ·through ~e unlvoraltTa griev- In 20~. Sadid won the Idaho
VOL. CXIV. NO. 11'8, Sep
(c:omPJainta), and we do notlatoW' .anee prooe~ to rablve the Excellance in Engineering EduP.O. Box 431 • 305 s. Arthur •
the nature or: his claims, It would . problems, but the adtninistra·· cator Award.
(208) 282.....161 • Web site: www

c:ommIltI8d tlIe banument
.
fIJ ". . . .~ 8pIIld '·30 to 40
IJIIft'8Dt of _ tIpJe fWltIDg to

782-3$100

.,naw,

IDAHO STATE

.draws 14;..year sentence

(

~

tion dtsmiIsecl his claims citing a

AmOiiI8adlch dIdms·are that atatuteofHmitaticma.
1icmalSU~Bobert
.1(:unae dk1 not ..... lIlri,..o annual
"!Mryeomplalnt I've had
aDd bmw Cd1ep bI ~ t'acult¥ pdIrmanca tWaluatlon, about K1mte or ·. ~ hila
inI J)IaD KumIe .ubose who .for a peJiodof*,...
been· lpored or aandbtlned,"

<lilt":>

Ja.

vJntbn of
"retaliation, dii-

the

crimination and'
haraasment" by
campus admiri·

be 1DawroDriatB to xeapond."

1/1,,11 I UA ..... OSTATE J

s.

the Am!IdeIn
Civil Llbertle!r
Unionll1tJD01i1b

:r
~
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BY J~ lJMt(coCJt

indeterminate. With the ttine he·bas already
jhancock@joumalnet.com
served in Bannoc1t CoUn\Y Jail. Rodr,iguez
will be eligible,for parole lilte in 2011.
POCATEL~ Sixth District J:udge
AccordJDe to a court'mlna, police arrived
Petor D. McDermott gave. a Gate City man , at RedJ:1lael' residence in the 400 block
, ,the maximum sentence,of 14 Y81ll'1.m priaon . of IndWl&l.ial Lane' ill Pbqate110 late in the
,. MoJid., for his fe,1ony mayhem conviction.
evening of Dec. 16., wbere they cleterm1ned
.James M. RocJ,ilJUez, 29, w.a&lU'Ri8ted-last 111et'8 bad been an alterdtion between Roo

PubUshed dany by Idaho state "ub~sh·
lnlt LLC•• 305 S!lUlh Arthur.
•
PuTsu.nt til SIc. 60.108 idahO Code.
1buday .. hereby dllSlpted 8. the dey
of \lie 1'/88k, In wlltCh legal notICes will lie
publiShed,
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told the defendant. "I'm not buylni that.H
Bnnnock County Deputy P.rosecutor Ken

Webstef told McDermott that Rodriguez
didn't take reapODSibUity for,his actions in
the preaenteDcing investigatiOn report and
be wasn't 1aldDg re8pmlSibUity during the

sente. . either.

.

someone who won't
De~er ~r an;altercatiim with:anqtber ,drJguezandanothermin.',
'.
take responsibility fqr:bls aGtions," W.ebstsr
trul!, ~d ebarged with aggravated bat.teq· .''1be victim had a tear i~ each cheek atart- said. fT ,have never asked for, pimishment
'.~~ hntlot .....If'\n'''''' M".,.,.." .... ,........... ,ft"' ..t tt.. ,. ___ '-"tt.... mm ••" ...'h.... tt. ... n.....
, .... 'I'M,,,",,.,"""""""'••• ct........ \on", .-n.......
.,...
f'YOU can't rehabilitate

';tt~

~

,
Dally (monthly)
subscripttoh Price
S.les tax a(&%'
n.tfv..............' .... e ,.."et'
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$.36
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ISIJprof says
it's important

.

~

;

.to speak out
. POCATELLO - Few profesat I4aho State University
bave earned more -aceJaQn than
HabibSadid
And few people in the com- .
'muDity' have been more weal
in tbeir CritidmIs · about tbe .
university'. leadersbip tban the
tenured aivil engineering pro-
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Sadid moved to the UDited
States t'romlran in 1918, before .
the tallot the Sbah.
Since arriving here, he's of·
feredbis opioims IDIfiltered.
and he's come to believe Americans are fearful of retalialiDn for
voicing their opinions ami have

~ ;I
: I
!

~

. 2002. IatlU8ldial. Teacber of

directlon,-

Sadid believes the story of an
engineer who spoke at ISU in
the Jate 19808 is illustrative of a
larger problem in America.

Convinced there was a fundamental flaw with a shuttle part
called the O-rings, the engineer
urged. NASA to cancel the Ill·
fated 1986 flight of space shllttle
Challenger.
Sadjd said the engineer was
fired forvoicing his opinion.
Sadfd, a longtime critic of
fonner ISU President Richard
Bowen, believes ISU still· has
~eat room for iuiprovement
'ldplans ' ~'s1tip the uP.g
·estiture of new President Art
'"is. thou~h he said be likes

a Distill·

.pjshed Master Teacber in

become too reluctant to use.

men' em leadership posiIicms).

I.

••

I'

their tree speecIl.
.
. '1 tbought the United States
would be better, but here people
are afraid of even .talkiJIg. fm
really worried that the U.S. is
heading iIi that
Sadid'
said. "The Constitution will support you. You just bave to know
bow to use it. Unfortunately, we
are stuck witb a gi-oup of 'yes

They willUe throueh their teeth
just to protect tfIejr position."

i

.iUSU eMf engineerfng
professor.
iiMOvedto the U.S.
fiOm iran in 1978.

_l?Qiflg.research on
road building.

-~-----.-~

"(The university) come(s)
out and say(s) we want to improve research, and they don't ·
say how they're going to help
you develop the research," Sa·
did said. "We haven't given (the
faculty) the means to do this."
.Sadid's many honors at ISU

the 'Year in the College otEugi- ample, was built with caacrell
aeeriBgon*oooasioDs, recip-. in the early 1990s and
ient of the 2007 Public SerYice intended 10 last 40 years.
A~ and winner of the 200S Sl00 million project is
Idaho ExceUeilce in Eogineer- falJ1ng apart, he said.
ing Educator Award Crom the
Sadid aims 10 find a way
I~ Society of Professional -slow or atop that deterioration.
En~
.
lIJ:'m gomg 10 Jook at
He's in tile midst of wbat every possible solutioa
he believes will be a defining come up with ·the best;
~. project to change the cost.:etTective solution' to
way the nation builds roads.
problem. rm going 10 put
He recently received a heart and mind on that.
$185,000 grant from the Idaho I believe I will find it,..
Transportation Department for said. "I believe in the
bis work.
there will be DO asphalt aD
With the cost or petroleum- street It's going ,to be all
based asphalt rising, Sadid crete everywhere. We 91011
believes the ~on sbooJd shift have !his asphalt fbrever."
to building streets and other
Away from work. 8adid is
in~uctu~ with concrete, avid cook who loves to ~nb"""irf
which requires much less large groups.
maintenance.
Sadid and his new wife,
Too often, however, Sadid plan to celebrate lfallOwleeDi
said a chemical process called with 130 ~ during
alkali silica reaction breaks annual costume PartY.
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What's ISU nee"d to do to improve research?"
onner Idaho State University President Richard Bowen departed
ISU after 20 years of
service," in disgrace. In his
~~e' /" ) a legacy of anger

F

~d

.
unquestioning loylty above all else in choosing

is inner circle and this legacy
lDtinues to take a toll on ISU
>day.
During ISU's past, we have
'itnessed numerous programs
stablisbed without funding or
leuity sufficient to deliver qualyeducation much less to create
ffective research programs.
ISU bas a history of financial
'oes and secrecy resulting in
le starvatio.n of many existing
rograms.
The accuracy ofISU's enrolllent figures are questioned,
'len by those who work at the
Diversity. The ISU faculty was
ninedJrith exceptionally
eav~,:~s. During all
.1J
•
tive voices
'l.
questioning the
risdom of spreading meager
asources too thin, and these
oices were quickly silenced.
Bowen built his empire by
ppointing "yes men" to criti-

)

.cal positions; he
ran roughshod
over faculty; and
blacklisted or
retaliated against
those who questioned his actions
and misuse of
power. Perbaps a
performance review of Bowen's
administrative
reign can best
be described by the 10 recommendations for ISU cited by
the Northwest Accreditation
Commission. Bowen pushed his
agenda, alienated faculty and
destroyed morale on campus.
When Dr. Arthur Vallas assumed the office of the president, he was entrusted to rectify ,
problems inherited from the
past administration. President
Vallas appears to be a sincere
and humble man, armed with a
sound vision for the institution.
Unfortunatelyj President Vailas is surrounded by a circle of'
administrators from the Bowen
era who ar-e protecting their 9wn
interests at ~e expense of the
university. .
It is probable that Dr. Vailas
is unaware of what damage

without professors the instituthose loyal to Bowen , universities normally teach 2
tion cannot operate. Faculty
are doing behind the to ~ courses per year, have well
equipped laboratories, and enjoy members are well-educated and
scenes at ISU. For
example, does the
the benefit of having "in-house" dedicated individuals who have
the benefit of the students, the
president know why
fundralsers.
university, and community foreThe coordination of teaching
lSU's enroUment
has declined? Does
and research assignments is the most in their minds, and deserve
the highest level of respect from
he kqow why a temresponsibility of the offices of
porary registrar has
academic affairs and research.
the administration.
Unfortunately, the ISU Office
been hiJied to replace , Unfortunately, these two ofa former registrar? . fices have failed to develop
of Academic Affairs has been
unable to unify faculty and adstrategies designed to shift the
President Vailas'
'ministration.
vision of improving
focus ofISU to research while
Faculty members are not inresearch capabilities at ISU,
simultaneously maintai~g
cluded in the decision-malting
while offering quality education, and building on its teaching
'
is well supported by the ISU
capabilities..Universities are not process.
It appears the distance befaculty, but attracting researeh
corporate entities like Microsoft
funds is a very competitive
tween the administration and
or Google. In an educational
pursuit. 'It requires that faculty
facility, education should be. the faculty is widening and morale
among faculty continues to be
be given the necessary time to
predominant focus and cannot
prepare quality proposals and
dangerously low.
be sacrificed for research. The
Blacklisting and retaliation'
that the university has in place
facultY at ISU are ~ea~y overagainst faculty in the past has
well-equipped and functional
' worked and underpaid. If the
created an era of mistrust befacilities. The ISU faculty is
administration wishes to protween faculty and the adminisalready fully loaded, on·avermote research, it will be necesage working 60 hours a week,
sary to invest money in release
tration.
Many ISU administrators are
teaching 6 to 8 courses per year, time for proposal writing and
working to protect each other at
conducting research in their re- improved laboratories. A 3-,to
the expense of the university.
spective fields of expertise, and
S-year investment program will
ISU does not have the necesproviding services to the univer- certainly have a significant imsary policies to prevent admin~ity and community. Now, facpact on improving the research
capabiliti~, bringing.prosperity
istrators from abusing their
ulty l\,re additionally· expected
power by retaliating against
and recognition to ISU.
to ra,ise funds, recruit students
whistleblowers.
The faculty constitutes the
and attract research funds. In
If the administration's vicontrast, faculty in real research "wheels" of the university and

to

sion is improve the research
capabilities of the university, it
will need to develop strategies to
provide the resources necessary
for faculty to develop research
programs. The administration
must also demonstrate its confidence in the faculty by involving
that faculty in the decision-making process. Finally, the administration must demonstrate its
respect for the faculty by punishing administrators who abuse
their authority.
Habib Sadid has been a professor of engineering at rdaho
Stare,University for 20 yeal·s.
He has received numerous
awards including Distinguished
Master Teacher, Distinguished
Public Service, and Excellence
in Engineering Education from
Idaho professional engineers.
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lre President Vailas' policies damaging ISUt
·
V
hen Dr. Arthur Vallas became the president of Idaho
? te University in July
.
) nced, wi~ little or no
In of its irifrastructure,
Itention of making ISU the "MIT

e West."
dlas wants ISU to be a research

tuti6n like Utah State University,
~g in $150 million in research
.s annually. Furthermore, he
ts that to happen immediately.
as fails to note that USU is a land
It university enjoying substantial
:ral earmarks. With that signifi•advantage, it took USU over 30
:s to achieve its current research

:ess.

he idea of increasing research

:ling at ISU is not new. The chal~e is to achieve this goal with very
:ted resources and still maintain
·'8 e~~pg strengths.

;rT '

'r"" 'iall, regional institution

tion for excellent teachprimarily because most
he undergraduate courses are inlcted by experienced professors.
J has a history of successfully prei.ng graduates for post-graduate
lcation and productive careers. SU
mni attend some of the most preslOus graduate schools in the U.S.,
1their educations compare favory with graduates from the highest
lked universities.
\tthe Sept 30 ISU General Asnbly, Vallas proposed that ISU
. '1. nis is

.., relying on graduate students

')

to instruct undergraduate courses. This would
free faculty to spend their
time on research and is
more "cost effective." As
a taxpayer and a parent,
do you want th~ responsibility for your cblldren's
education to be in the
hands of other students
who have completed a
few more semesters of
study?
Last year, the ISU faculty raises
were based entirely on research performance. Nominally, taculty members are expected to spend 60 percent
Qf their time on teaching with the
remainder divided between research
and service activities. How can the
administration ignore 60 percent of
the faculty's responsibility and a university's very reason for existence? I
believe that this is a breach of contract
between ISU and.its faculty, not to
mention a breach of public trust. Vailas pays only lip-service to education.
If that is not the case, why do his deans
make statements like: "It doesn't matter if you are the best teacher in the
world, research is our priority."
Normally, a leader with a vision
for change presents a comprehensive
and realistic road map. Vailas' plan
for the transformation of ISU into
a research university is for faculty
to "work nights and weekends!'
Recently, Vallas publicly repeated
this "plan" stating that faculty have

"24 hours a day" and
"seven days a week"
to achieve his goal.
For Vallas, the burden
of extra work is light,
as long as someone
else is doing it.
ISU faculty members already work, on
average, more than
50 hour$ a week, with
teaching loads unheard of at research
institutions. Many dedicate their
summers to unpaid scholarship.
Professors have families, children '
and lives. They are dedicated professionals, but shouldn't be expected
to abandon their other responsibilities to pad Vailas' resume. Should
VaiJ,as enforce his will on the faculty,
students will be neglected, and standards will fall.
Recently, ISU has lost a number
of fine faculty and administrator~.
Senior faculty are being intimidated,
forced out or pushed aside. Dedicated, hard-working and veteran professors are increasingly "hoping to hold
on until retirement." Abuse of administrative power continues under
the Vailas administration. Retaliation
against those who have raised their
voices is the rule.
Junior faculty are under pressure to bring in research funding
otherwise they will be fired. These
faculty, who are literally investing
70-80 hours a week in their careers,

hear these unrealistic expectations
and are looking for the door. They
will be difl1cultto replace; qualified
facility will be reluctant to come to
a university known for heavy workloads, questionable admiIiistrators,
threadbare infrastructure and salaries below the national average.
Recently, the Nuclear Engineering Department lostfour professors,
leaving only two administrators who
teach part time. Three of the lost fac.uity were "recent hires." The fourth
was a 14-year veteran who held the
department together through the hard
times with his SO-hour work weeks.
This gentleman took a better paying
position with a 40-hour work week.
Many professors are choosing to
leave ISU because they realize there
is no future here underVailas' "blood
from turnips" policies.
Vailas speaks of "honesty, transparency and accountability" without
holding administrators accountable
for their actions and performance.
Hiring unqualified faculty for administrative positions, Vailas continues
shuffling his fishing and hunting buddies from one administrative position
to another.
IfVailas wishes to change the direction of ISU, I recommend that he
and his administrative underlings begin fundraising to improve research
facilities and reduce faculty teaching
loads. With additional resources,
ISU can improve its research without affecting instructional qual-

ity. Then ISU might hire qualified,
post-doctoral students to bring new
ideas, help with teaching and write
research proposals for funding. l~
cannot become a research institlJ~
overnight, but can make progress t·
ward that goal and still be true to it
educational mission.
Vallas seems hell-bent 011 tr.ansforming ISU into a research univel
sity regardless of the cost to studer
and taxpayers. Since it is notfeasil
to achieve this goal immediately, i1
appears to me that Vailas is trying
enhance his resume and use ISU a
stepping stone to a more pl'estigiOl
university. I strongly believe that
Vailas' policies are damaging ISU
trading quality in higher educatiOJ
for the promise of fast money.
Habib Sadid has been a pre
sor of engineering at. Idaho S
University for 21 years. He has
ceived numerous accolades inclUl
Distinguished Master 1eacher
Distinguished Public Service aWl
from Idaho State University and
cellence in Engineering .Educe
from Idaho profeSSional engineer.

EXHIBIT A-I

1991-92
Sadid, Habib
Wabrek, Richard
Naidu, Sub.
Stuffle, Roy

56,700.80
46,009.60

1992-93
Sadid, Habib
Wabrek, Richard
Naidu, SUb.
Stuffle, Roy

41,496.00
57,096.00
52,374.40
46,321.60

1993-94
Sadid, Habib
Wabrek, Richard
Naidu, SUb.
Stuffle, Roy

42,328.00
58,240.00
53,435.20
47,257.60

1994-95
Bennion, John
Sadid, Habib
Wabrek, Richard
Sato, Chikashi
Naidu, Sub.
Stuffle, Roy

46,550.40
59,883.20
57,428.80
51,979.20

1995-96
Bennion, John
Sadid, Habib
Wabrek, Richard
Sato, Chikashi
Leung, Solomon,
Naidu, Sub
Stuffle, Roy
Hart, Kenyon

46,217.60
50,294.40
58,302.40
52,499.20
61,339.20
57,408.00

1992-93
41,496.00
57,096.00
52,374.40
46,321.60

1993-94
42,328.00
58,240.00
53,435.20
47,257.60

1994-95
46,550.40
59,883.20
57,428.80
51,979.20

1995-96
46,217.60
50,294.40
58,302.40
52,499.20
61,339.20
57,408.00

1996-97
47,444.80
53,144.00
60,569.60
53,539.20
47,736.00
66,019.20
61,701.12
46,134.40

Raise
0.00
395.20
312.00

Raise
832.00
1,144.00
1,060.80
936.00

Raise
4,222.40
1,643.20
3,993.60
4,721.60

Raise
0.00
3,744.00
-1,580.80
0.00
3,910.40
5,428.80

Raise
1,227.20
2,849.60
2,267.20
1,040.00
0.00
4,680.00
4,293.12
0.00

% Raise
0.000%
0.697%
0.000%
0.678%

% Raise
2.005%
2.004%
2.025%
2.021%

% Raise
9.975%
2.821%
7.474%
9.991%

% Raise
0.000%
8.043%
-2.640% No More Adm.
0.000%
6.809%
10.444%

% Raise
2.655%
5.666%
3.889%
1.981%
0.000%
7.630%
7.478%
0.000%

1996-97
Bennion, John
Sadid, Habib
Wabrek, Richard
Sato, Chikashi
Leung, Solomon,
Naidu, Sub
Stuffle, Jean
Hart, Kenyon

47,444.80
53,144.00
60,569.60
53,539.20
47,736.00
66,019.20
61,701.12
46,134.40
1997-98

Bennion, John
Sadid, Habib
Wabrek, Richard
Sato, Chikashi
Leung, Solomon,
Naidu, Sub
Stuffle, Jean
Hart, Kenyon

47,444.80
53,144.00
60,569.60
53,539.20
47,736.00
66,019.20
61,701.12
46,134.40

1998-99
Bennion, John
Hofle, Mary
Sadid, Habib
Wabrek, Richard
Sato, Chikashi
Leung, Solomon,
Naidu, Sub
Stuffle, Jean
Hart, Kenyon

52,395.20
0.00
59,300.80
62,712.00
58,156.80
54,371.20
74,443.20
69,095.52
50,544.00

1997-98

52,395.20
59,300.80
62,712.00
58,156.80
54,371.20
74,443.20
69,095.52
50,544.00

1999-2000
54,745.60:
37,804.00
61,755.20
64,646.40
60,008.00
55,848.00
77,396.80.
71,791.20
51,355.20

1999-2000 2000-01
Bennion, John
Hofle, Mary
Sadid, Habib
Wabrek, Richard
Sato, Chikashi
Leung, Solomon,
Naidu, Sub
Stuffle, Jean
Hart, Kenyon

54,745.60
37,804.00
61,755.20
64,646.40
60,008.00
55,848.00
77,396.80
71,791.20
51,355.20

2000-01

0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00

47,444.80
53,144.00
60,569.60
53,539.20
47,736.00
66,019.20
61,701.12
46,134.40
1998-99

59,966.40
39,832.00
67,121.60
66,726.40
62,150.40
57,491.20
82,368.00
75,011.04
52,499.20

2001-02

% Raise

Raise

Raise
4,950.40
6,156.80
2,142.40
4,617.60
6,635.20
8,424.00
7,394.40
4,409.60

Raise
2,350.40
0.00
2,454.40
1,934.40
1,851.20
1,476.80
2,953.60
2,695.68
811.20

Raise
5,220.80
2,028.00
5,366.40
2,080.00
2,142.40
1,643.20
4,971.20
3,219.84
1,144.00

Raise

0.000%
0.000%
0.000%
0.000%
0.000%
0.000%
0.000%
0.000%
% Raise
10.434%
11.585%
3.537%
8.625%
13.900%
12.760%
11.984%
9.558%

% Raise
4.486%
0.000%
4.139%
3.085%
3.183%
2.716%
3.968%
3.901%
1.605%

% Raise
9.536%
5.365%
8.690%
3.218%
3.570%
2.942%
6.423%
4.485%
2.228%

Bennion, John
Hotle, Mary
Sadid, Habib
Kantabutra, Vitit
Wabrek, Richard
Ellis, Mike
Sato, Chikashi
Leung, Solomon,
Naidu, Sub
Stuffle, Jean
Hart, Kenyon

59,966.40
39,832.00
67,121.60
55,078.40
66,726.40
61,422.40
62,150.40
57,491.20
82,368.00
75,011.04
52,499.20

2001-02
Bosworth, Ken
Bennion, John
Ebrahimpour, Arya
Hotle, Mary
Sadid, Habib
Kantabutra, Vitit
Wabrek, Richard
Ellis, Mike
Sato, Chikashi
Leung, Solomon,
Naidu, Sub
Stuffle, Jean
Hart, Kenyon

64,001.60
63,502.40
64,043.20
42,577.60
72,113.60
59,945.60
69,305.60
65,603.20
66,476.80
59,446.40
87,647.04
79,971.84
54,288.00

2002-03
Bosworth, Ken
Bennion, John
Ebrahimpour, Arya
Hotle, Mary
Sadid, Habib
Kantabutra, Vitit
Wabrek, Richard
Ellis, Mike
Sato, Chikashi
Schoen, Marco
Leung, Solomon,
Williams, Brian
Naidu, Sub
Stuffle, Jean
Hart, Kenyon

64,001.60
63,502.40
64,043.20
42,577.60
72,113.60
59,945.60
69,305.60
65,603.20
66,476.80
62,504.00
59,446.40
56,014.40
97,385.60
78,857.60
62,712.00

3,536.00
2,745.60
4,992.00
4,867.20
2,579.20
4,180.80
4,326.40
1,955.20
5,279.04
4,960.80
1,788.80

63,502.40
42,577.60
72,113.60
59,945.60
69,305.60
65,603.20
66,476.80
59,446.40
87,647.04
79,971.84
54,288.00

2002-03

Raise

2003-04

% Raise

0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
8,424.00

64,001.60
63,502.40
64,043.20
42,577.60
72,113.60
59,945.60
69,305.60
65,603.20
66,476.80
59,446.40
87,647.04
79,971.84
62,712.00

0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00

~1il4

0.000%
0.000%
0.000%
0.000%
0.000%
0.000%
0.000%
0.000%
0.000%
0.000%
0.000%
0.000%
15.517%

% Raise

Raise

64,001.60
63,502.40
64,043.20
42,577.60
72,113.60
59,945.60
69,305.60
65,603.20
66,476.80
62,504.00
59,446.40
56,014.40
97,385.60
78,857.60
62,712.00

5.897%
6.893%
7.437%
8.837%
3.865%
6.807%
6.961%
3.401%
6.409%
6.613%
3.407%

0.000%
0.000%
0.000%
0.000%
0.000%
0.000%
0.000%
0.000%
0.000%
0.000%
0.000%
0.000%
0.000%
0.000%
0.000%

2003-04
Bosworth, Ken
Bennion, John
Ebrahimpour, Arya
Hofle, Mary
Sadid, Habib
Kantabutra, Vitit
Wabrek, Richard
Ellis, Mike
Sato, Chikashi
Schoen, Marco
Leung, Solomon,
Williams, Brian
Naidu, Sub
Stuffle, Jean
Hart, Kenyon

64,001.60
63,502.40
64,043.20
42,577.60
72,113.60
59,945.60
69,305.60
65,603.20
66,476.80
62,504.00
59,446.40
56,014.40
87,385.60
78,857.60
62,712.00

2004-05
Bosworth, Ken
Bennion, John
Ebrahimpour, Arya
Hofle, Mary
Sadid, Habib
Tarefder, Rafi
Kantabutra, Vitit
Wabrek, Richard
Ellis, Mike
Sato, Chikashi
Schoen, Marco
Leung, Solomon,
Stout, Larry
Tappan,Dan
Chiu, Steve
Williams, Brian
Perez, Alba
Mahar, James
Naidu, Sub
Stuffle, Jean
Hart, Kenyon

65,353.60
64,979.20
65,665.60
43,785.60
73,569.60
61,152.00
70,408.00
67,225.60
67,808.00
64,209.60
60,632.00
64,646.40

57,699.20
83,844.80
89,762.40
81,937.44
63,960.00

2004-05
65,353.60
64,979.20
65,665.60
43,785.60
73,569.60
61,152.00
70,408.00
67,225.60
67,808.00
64,209.60
60,632.00
57,699.20
89,762.40
81,937.44
63,960.00

2005-06
66,726.40
66,164.80
67,288.00
49,670.40
75,025.60
56,992.00
62,400.00
71,489.60
68,619.20
69,201.60
65,977.60
61,568.00
66,227.20
57,012.80
57,012.80
59,280.00
57,283.20
85,404.80
91,709.28
83,753.28
64,875.20

Raise
1,352.00
1,476.80
1,622.40
1,208.00
1,456.00
1,206.40
1,102.40
1,622.40
1,331.20
1,705.60
1,185.60
1,684.80
2,376.80
3,079.84
1,248.00

Raise

% Raise
2.112%
2.326%
2.533%
2.837%
2.019%
2.012%
1.591%
2.473%
2.003%
2.729%
1.994%
3.008%
2.720%
3.906%
1.990%

~~
~~

~~

~~

~~
~~

% Raise

1,372.80
2.101%
1,185.60
1.825%
1,622.40 . 2.471%
5,884.80 13.440%
1,456.00
1.979%
0.000%
0.00
2.041%
1,248.00
1.536%
1,081.60
2.073%
1,393.60
1,393.60
2.055%
2.753%
1,768.00
1.544%
936.00
2.445%
1,580.80
0.000%
0.00
0.000%
0.00
2.740%
1,580.80
0.000%
0.00
1.861%
1,560.00
2.169%
1,946.88
2.216%
1,815.84
1.431%
915.20

~~

~~

~~

2005-06
Bosworth, Ken
Bennion, John
Ebrahimpour, Arya
Hofle, Mary
Sadid, Habib
Taretder, Rati
Kantabutra, Vitit
Wabrek, Richard
Ellis, Mike
Sato, Chikashi
Schoen, Marco
Leung, Solomon,
Stout, Larry
Tappan, Dan
Chiu, Steve
Williams, Brian
Perez, Alba
Mahar, James
Naidu, Sub
Stuffle, Jean
Hart, Kenyon

66,726.40
66,164.80
67,288.00
49,670.40
75,025.60
56,992.00
62,400.00
71,489.60
68,619.20
69,201.60
65,977.60
61,568.00
66,227.20
57,012.80
57,012.80
59,280.00
57,283.20
85,404.80
91,709.28
83,753.28
64,875.20

2006-07
76,710.40
67,662.40
74,713.60
51,875.20
78,832.00
67,017.60
73,486.40
70,616.00
71,593.60
68,889.60
67,579.20
71,780.80
59,321.60
59,321.60
66,102.40
59,488.00
87,900.80
94,854.24
88,508.16
65,686.40

Raise
9,984.00
1,497.60
7,425.60
2,204.80
3,806.40
0.00
4,617.60
1,996.80
1,996.80
2,392.00
2,912.00
6,011.20
5,553.60
2,308.80
2,308.80
6,822.40
2,204.80
2,496.00
3,144.96
4,754.88
811.20

% Raise
14.963% ...-+2.263%
11.036% .-+4.439%
5.073%
0.000%
7.400% ~~
2.793%
2.910%
3.457%
4.414%
9.764% ~~
8.386% ~~
4.050%
4.050%
11.509% ~~
3.849%
2.923%
3.429%
5.677%
1.250%

2006-2007 2007-2008
Lundeen, Richard
Gansauge, Todd
Hart, Kenyon
Naidu, Sub
Mousavinegad, Hos.
Zoghi, Manoochehr
Bosworth, Ken
Bennion, John
Ellis, Mike
Hofle, Mary
Sadid, Habib
Ebrahimpour, Arya
Stuffle, Jean
Leung, Solomon
Kantabutra, Vitit
Wabrek, Richard
Williams, Brian
Sato, Chikashi
Schoen, Marco
Chiu, Steve
Tappan, Dan
Savage, Bruce
Perez, Alba
Dunzik-Gougar, Mary
Mahar, James

52,520.00
51,230.40 52,249.60
65,686.40 67,662.40
94,854.24 100,956.96
120,016.00
120,016.00
76,710.40 89,689.60
67,662.40 72,072.00
70,616.00 74,256.00
51,875.20 61,505.60
78,832.00 83,657.60
74,713.60 79,227.20
88,508.16 91,561.60
67,579.20 69,617.60
67,017.60 69,784.00
73,486.40 76,502.40
66,102.40 70,657.60
71,593.60 76,003.20
68,889.60 73,840.00
59,321.60 63,377.60
59,321.60 63,377.60
67,808.00
59,488.00 63,232.00
95,160.00
87,900.80 92,060.80

Raise

% Raise

0.00
0.000%
1,019.20
1.989%
1,976.00
3.008%
6,102.72
6.434%
0.00
0.000%
0.00
0.000%
12,979.20 . 16.920%
4,409.60
6.517%
5.155%
3,640.00
9,630.40 18.565%
4,825.60
6.121%
4,513.60
6.041%
3,053.44
3.450%
2,038.40
3.016%
2,766.40
4.128%
3,016.00
4.104%
4,555.20
6.891%
4,409.60
6.159%
4,950.40
7.186%
4,056.00
6.837%
4,056.00
6.837%
0.000%
0.00
3,744.00
6.294%
0.00
0.000%
4,160.00
4.733%

Lundeen, Richard
Gansauge, Todd
Hart, Kenyon
Naidu, Sub
Mousavinegad, Hos.
Zoghi, Manoochehr
Bosworth, Ken
Bennion, John
Ellis, Mike
Hofle, Mary
Sadid, Habib
Ebrahimpour, Arya
Stuffle, Jean
Leung, Solomon
Kantabutra, Vitit
Wabrek, Richard
Williams, Brian
Sato, Chikashi
Schoen, Marco
Chiu, Steve
Tappan, Dan
Savage, Bruce
Perez, Alba
Dunzik-Gougar, Mary
Mahar, James

2007-2008 2008-2009

Raise

52,520.00 57,636.80
52,249.60
67,662.40 68,348.80
100,956.96 113,614.40
120,016.00 123,614.40
120,016.00 124,654.40
89,689.60 92,393.60
72,072.00 74,235.20
74,256.00 76,460.80
61,505.60 63,336.00
83,657.60 86,923.20
79,227.20 82,305.60
91,561.60 92,497.60
69,617.60 70,324.80
69,784.00 70,491.20
76,502.40 77,272.00
70,657.60 72,758.40
76,003.20 87,880.00
73,840.00 81,203.20
63,377.60 65,270.40
63,377.60 65,270.40
67,808.00 69,825.60
63,232.00 65,665.60
95,160.00
92,060.80 94,827.20

5,116.80
0.00
686.40
12,657.44
3,598.40
4,638.40
2,704.00
2,163.20
2,204.80
1,830.40
3,265.60
3,078.40
936.00
707.20
707.20
769.60
2,100.80
11,876.80
7,363.20
1,892.80
1,892.80
2,017.60
2,433.60
0.00
2,766.40

% Raise
9.743%
0.000%
1.014%
12.537% - 2.998%
3.865%
3.015%
3.001%
2.969%
2.976%
3:904%
3.886%
1.022%
1.016%
1.013%
1.006%
2.973%
15.627%
9.972%
2.987%
2.987%
2.975%
3.849%
0.000%
3.005%
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. 6 A,pril2009

Dr. Habib SadilL P.E., P.rofessor
De.partment of Civil & EnviroDn'1entaJ EtlgineeMg
Idaho State UniversitY
P~Oo, Idaho 832.09-8{)60
Dear Dr. Sadid.:
ollegeof
~g
t SOIdh 8dt AVCnue. .

lp8060
cateDo. J.dabo
209-8060

This is in reference to the recent .incideDt conceming your criticism of the Dean's
review of tb.e-' dJ:aft College of Fngineerinj·facu.ity meeting· minutes and your
fellow up mquiries", which inchJded .coutac:tmi au -adrjririj~e 8ssistant in an
accusatoJ:y lll8.IlMr. As yOu kDow. the minuteS of a meeting are reviewed in the
subsequent -meeting where they can be dispufrdIappro~ accordingly (Ro~s
Rules' of Order, 2005,. p-14}. \Vbim we ~ yom right to -express your
opinions about ~ this does not exteod to aogry oalbu.tstS directed at staff or
_faculty. Your questioning of the Dean's boDeSty and the administrative ~·s
i.ntf?grlty and judgment; via widely distn"bottil e-maiI m~ are outside the

bounds ofprofessionalism 8114 are di~

.

.

In the future, you are directed 10 foBow,proper protocol in ex:ptessing your
concems '(fust to the <l1air of 1he Dtpartintmt of Civil and '&vironmental
Engineering, then to the Dean of fJ:le ~ afEoginetdng. then to Idaho SIlIte
{j~s -upper administration). We, wID be mme than willing to addreSs yo~
co~

.

",

.

:: . . . ' .

MaDOOCnebr ghi, Chair
Department of-Civil and
Enviromnental ,~

ce:

Garj OlsOn, Provost
Brad Hall
Richard Jacobsen

one: (208) 282~2902

: (208) ~-4.s38
1: engineering@isuJ:.du

ISU Is An Equal Opportunity E:mp/oyer
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6 May 2009
Dr. Habib Sadid
1420 Aspen Drive
Pocatello 10 83204
Dear Dr. Sadid:

Re: Notice of Contemplated Action
I am writing to notify you that this office considers your conduct at the April 21,
2009 College of Engineering Facufty/staff Meeting unprofessiona~ non-collegial.
disruptive and ,insubordinate. Because that conduct represents a continue(:!
pattern of behavior by you at this University, I am considering recommending
your dismissal for adequate cause, as further described below.
Office oftbe Dean
CoJlegcof

Enginc:ering
Campus Box 8060

As you may know, approximately tWenty-flve people. witnessed your conduct,
including administrative staff, faculty, chairs and other guests. Sonie among them
who -are new·to your workplace communications described that conduct to be
appaUing. Please reCafl my letter dated AprtI15, 2009, in Which I warned you ..
about this type of conduct.

Poca1c1lo.ldabo
83209-8060

/-',
i

It is my understanding that at the April 21, 2009 meeting you received - as did

each other attendee - a pubflShed agenda that prominently ~tured an
introduction pf and comments from the University's new Provost, Dr. Gary Olson.
Howeve~. before Dr. Olson anived, you disrupted the meeting, in COI11p1ete
disregard for that agenda by revisiting personnel issues that you previously have
brought to my attention including, without Umitation: your recent personnel
evaluation and an alleged retaliation. Although I then reminded you that the
mee6ng is not a proper forum for that discussion. you persisted with that '
disruption.
Even after the Provost arrived,your disruption further persisted, with you not only
accusing me, the prior Dean, and other University personnel of being corrupt and
untruthful, but also falsely asserting that for the past fourteen years the IIDeans"
have nC?t raised any funds for the College of Engineering.
It is. also my understanding that you have taken a position that all of your
University-related speech is legally-protected. f:lowever, the University has been
advised that speech rights under U.S. law are by no means absolute. exceptions
to these rights include statements made under offICial University du6es, including
your d'rsruptiohs as desaibed above. In a scheduled University mee6ng, a
University faculty member does not speak as an ordinary citizen, but instead as
the University's representative and employee. Furthermore. no aspect of U.S. or
Idaho law insulates your communications from emploYer discipline, nor does' the
law protect you from the consequences of slanderous statements.

The College carmot move forward in a poisoned atmosphere in which you blame
others but never acknowledge or take any responsibility, whether for youf'OWn
role in any obstacle that theColfege faces, or for causing friCtion within the
eoftege. Your continuous workplace practice of calling others -liars,- qcorrupt,·
and 'incompetent," for example, is not only defamatory in a legal sense, but also
Phone: (208) 282*2902
Pax; (208) 2824538

ISU Is An Equal Opportunity Employer
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totally unprofessional, particularly disruptive. and violates your contract with the
University. Regrettably, ,valued University faculty and staff have expressed a·
desire to pursue professional oppoltunities elsewhere as a means of escaping
the, negative atmosphere that you hav~ created. Your aggressive, angry, and
hostile outbursts have created tension and a sense of fear among much of the
administrative staff in the coRage.
'
You have exhibited this responsibllity-evasive pattern throughout my association
with you at the University. When I joined the College, I had hlgh'hopes that we
.~ufd indeed worl( together for the common good and overcome any past
dU'ference that you had with the previous CoIege administration. Toward that
purpose, I counseled with you on numerous occasions. Unfortunately. that
common good has not materialized, and you have repeatedly violated your
obligations to the College and the University.
It has been my understanding for some time that you <fesire that I should no
longer serve the CoIJEige of Engineering as its Dean. you have also shown
extreme bias and aasrespect to your Chair, defying him and his attempts to work
~.you.

As you may know, each Dean's appointment is solely at the prerogative of the
Prov.ost. I also recognize cOntinuous improvement to be a worthy go~1 for the
entire CaRage's workforce; notably. including me.

On the other hand. my responsibHitY to the University necessitates that I no
longer allow your destructive workplace behavior to continue. As Dean, I can no
longer, in good conscience, allow you to preoccupy this College with endless
personal vendettas.
This unacceptable conduct extends'beyond untruthful and unfounded allegations.
and also includes incesSant verbal and written harassment. adversarial conduct
and statements toward other UniversitY personnel, and generaf
unprpfessionalism in the work place. Viewed in its totality, this conduct leads me
to conc1ude that your continued presence is so disruptive and detrimental to the ,
College that I must consider recommending your dismissal
'

Before I recommend any dismissal, I invite you to meet with me, and others if you
wish, to present any reason, evidence, or information in mitigation or opposition
to that contemplated action. If you choose to meet in this regard, please contact
Ms. Ronda Mahf no later than May 15, 2009 to schedule an appointment for this
purpose.
Sincerely,

~!'~ear.l:n:tT/~~t:/
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COLLEGE OF ENGINEERING

\ .>

IDft..HO STATE UNIVERSITY
CONFIDENTI.t\.L EVALUATION - FACliLTY
.

-

PERlOD OF EV.4LUATION: JANUARY 2007 THROUGH DECEMBER 2007
. Evaluation 'of :

Date:

Habib Sadid

-----===~~~-----------------

':!'
• ~ ','
.!_p:n~ .:! >

.

'10' (.)0
. ..,

-

Deptof:~.__~C~i·~~~1=au=d~En=·v~~==nm==en==.uu~En==IDm=·==ee=w,=m=2~_________

TEACHING
e

List the regular teaching assignD;leIlt of the ;;tboye fac~ty nlember:
Semesrers

SUnng 2007. Fall 2007
Credits

Course No.

AnDrox. -# Students

Sprimz 2007

(
+
\

)
__ I

DesigD. Concrete Structures
.,
::J
Finite Element Methods
CE 665-01
ENGR 223-01 _Materials and Measuremenls (8. weeks) 3
CE 464-01

11
i
22

*PleaSe see the attached letter for this course

ME 665-01

Finite Element Methods

3

2

Fa112007

ENGR 350-01 Mechanics of Material

$

22

Provide a short narrative evaluation of the teaching effectiveness of the above faculty
member. If more space is fequired, attach another sheet

Dr: Sadid is an excellent teacher and mentor. His accomplishments has been recognized
by being selected as " The ftl~sllnflu.ential Professor afEngineering, IS[~ 2006-2007. "
•

Check those factors (besides student evaluations) which influ~"1ce t.1is evaluation..

Informal student feedback
Class visitation
Page 1 of9 .
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X

Faculty member's self-evaluation
Discussion with colleagues
Other (Expiain): Students' forl}1.l1/. evaluations

List below any fairly consisteIl;{ patterns of colleague feedback ..

Dr. Sadid is a dedicated teacher ahd caring. mentor.
A: Give the results of analysis of formal student evaluations.

SPDnQ: 7007

CE 464-01

36% ofrhe students felt the class. was excel1e:m, 45% above average,
17% average, 2% needs improvement

ENGR 223-0 I ThisevaluCmon is for the last 6' weeltS of[he course taught by David
Finckelnhurg, an adjunct faculty. The coUrse was assigned 10 be taught by Dr. Solomon
Leung; however, 1 had to remove him due to students '. complaints. Please see the
attached letter.
ME 665-01
(

.

~

I

80% oftbe students felt the class v,,'aS excellent, 8% above average,
12% average

J

'-

Fall 2007

EN"GR350-0166% of the students felt the class was excellent, 30% above average,
4% average

•

Give any fairly consistent patterns of informal student feedback.

Spring 2007

CE 464: Excellent course and professor
Fall 2007
Very good i.n.s'quctor

Handouts were e:ll:tremely helpful
Could occasionally?low down

(l\

If the evalll~tio~ differs significantly from your previous evaluation(s) cfthis faculty
member, please summarize the cfuLferences.
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Consistent.
-

j

"".>

How bas this faculty member responded to recommendations to the previous evaluations
(if. any?)

N/A
PJ;.SEARCH-CREATIVE WORK
4l

Provide a bibliography of research and creative work pub4sHed subsequent to the
person's employment by Idaho State University. If a previous evaluation haS been made:
D.lclude here.only those subsequent to the la..:>"1: evaluation..
.
&'

H. Sadid, N. Ghag, "CFD and Finite Element simulati(J1l and Anoiysis ofDome ofa Home

subjecced!o HurriClJr'7e Forces, " Proceeding 0/the 20~7 SEM Am1'..lfJi Confert>xe &: Exposifion
on Experimentai and Applied MechaniCs, Spr.ingfield, MassachUsetts, June 4-6, 2007.

..

H. Sadid, R Wabrek, A New Approach io Teaching Mechanics afMaterials• .. Acceptedfor
presentation or the 1j jib Annual ASJ!,E Conference and &position. Pittsburgh, PA, .hoie. 22'-25,
U

1008. (the abstract was accepted but the paper was not submitted It will be submit next year.)
it·

H. Sadid, N. Souih, N. Ghag, ';Hurricane and Seismic Resistance and Environmentally Friendly
StruCtures, .. 2007 ICE Conference, Idaho State University. Pocatello, Idaho, October 24-25,
2007.

J am working on three Journal papers based on {he gradual!! students' wor k bUl (here is tiO time 10 finish the' 'wOrK
and:SUhmit for publicarion:

•

Present evidence of-continuing reflective inquiry and other contributions

"

Degradation ofaggregate in Road ConslrUCtion. .. Idaho Transportatio1) Departmem, PI, $57,368,
NoVember 2007 (fondea."i.

D

t.~
"'-d

"Risk Analysis a/Concrete Pavement", Idaho Transportation Departmelll, $J85,000. PI, June /4,2007
(funded).

"

"Vibration Analysis ar.d Design ofFan assemblyl)laiform, .. Basic American Food Inc., Pl. Blackfool,
Idaho, 15,5.0(J ·(funded). Ii was asked 10 donaie this fu."Iato the civil engineeringprogram (0 be used for
program promotion A portion ofthe money is.spenc for developing webpage. brocHure. and posters for
rhe program mission statement and the educational objectives.

..

"Structural inspection and Database Design, .. Holiday inn Hotei. Pl. Pocatelio. Idaho. October 2006,
51,500 (funde4). Niraj Ghag, ;J g,aduale scudent was in. charge o/chis project,

Page 3 of 9

~
i,

J

.~

"Computer Science, Mathematics, and Engineering Scholarslrips for Southeast Idaho," National Science
Foundation, PI, $400,000, August 2004 (funded). Have spent approximate1y $lOOK dnring tb.! Spring and
Fall 2007 supporting 30 engineering, computer science, and mathematlcs students for tuition and fees.
Graduate Students:

e

Snrine: 2007
I. Sergio Mendez
2. Niraj Gbag
3.
4.

e

Mayli7l1l Rosales
Edwin Guerra.

Fa1l200i

Graduate Studnezs:
t. Venkates"War Miyyapuram, Resear'ch fo.ssis-uiiii
2. SUIIla!l!b Mopartbi. Research Assh"tarit
3. Edwin Guerra. Teaching Assistant

Undergraduate students
1. 'Casey Anderson, UndergfildBate Research., (on hourly basis)
2. Ryan Simmons (part of tile semester). Undergraduate Research (on hourly basis)
3. Linda Tedrow from Geological Sciences (part oftbe semester). Graduate Research (on hourly
basis)

. Graduare srudents who 2Itl.duated in 2001:

.

J.

Sergio Mendez, "Experimerllal Study ofElastomenc Base lsD/arion Devices for SmalJ Srruc;ures, ,.

December 200?
2.
3.

•

Niraj Ghag. "Wind Load Capacity of a Monoiithic Concrete Dam SiT1IClure Using CFD and
FEA, .,
June 2007.
May/inn Rosaies, "Waste Water Treatment expansion plan for Ehe City ojHendrickson, Nevada. ..
April 2007.

In regard to research and creative work. ·how do you rank this faculty member in relation to
the other members of your department?
Dr. Sadid has been very active and quite successful recently in secu.ring research funds. In
additio.n, he is continuously seeking opportunities to maintain sustained research activities.
He is planning
research work

e

10

pUblish more journal articles, disseminating the results if his p~esent

How hii$ the faculty member responded to recommendations made
evaluations ofhlslher research and/or other Cf"'...ative contribtrtion.s?

ill

the previous
,

:;::
;

Improved considerably.
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PROFESSIONALLY RELATED PUBLIC SERVICE
w

Provide specific indication of public service that the faculty member has rendered
subsequent to employment at Idaho State University. If a previous evaluation has been
made, include only those items subsequent to that e v a l u a t i o n . '

Community and Professional.'
Co

Taught Ethics and Professionalism for ENGR J20 and ElvGR 496

=- . Board Member, PonneufGreerrwiIyFoundation (J998-Presel'.J)

..
..
II!

..
"
'"

~

Pocatello Greenway projects including corrStniction of ;rails for bicycling, running. Walking. and
beautification ofthe valley. i7flJolved with organizing "eveT'.ts for fund raising. acquiring edsement. and
. trail construction.
.
Helped with cleaning up 1he Pocatello Valley for Valley Pride
Volunteer for Habitatfor Humanity.
Volunteer for MATHCOUNJ'S Competition (OziefJudgej.
Vobmtet:tr for LEGO Lea~e Robotic Competition..
Vice Chair for the Structural Dynamic ser:tion ofthe Society ofExperimental Mechani.es (sEA-d).
Chaired a section in the annuol conjerence ofSEM.

In this regard, how do you :rank this faculty member vvith the other m~mbers of your
department faculry?
Dr. Sadid is very active in this regard and. his significant contributions has been
recognized by receiving the "Distinguished Public Service Award (Universiry-y,;ide). IS[/

2006-2007. "

AWARDS, HONORS,}L'N'D SPECL4LRECOGNITIONS

•

Specify and comment on any awards, honoTS, or special recognitions earned since the last
evaluation.

..

Distinguished Public Service Award (University-wide). ISU. 2006·2007.
The Most Injluenliai Professor ofEngineering. ISO, 2006-2007

e

e

(.

j

If this faculty member has a specific, significant administrative assignment within Lhe
department, describe it aild evaluate hjslher perfonnaIlce.

Page 50f9
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Served as Interim Chair for the CtvilEngineering Program:
•

Architected an assessment pian for the program
e Prepared all the questionnaires {Ifl.d forms for the assessment.
o Conducted survey ofalumni and industry
Raised $5,500.fund to usefor the program promotion and recruitment
Hired ~ stu~ent to design a webpage for the program.
Hired Steele & Associates to d~sign brochure for the program. The brochures are not printed
yet.
.. Hired Steele & A.ssociates to design a poster for the program mission and the educational
objectives.
. .
e
1feld weeldy faculty meetings and took the minutes.
Conductedfaculty evaluations.
$
Hired three adjunct/acuIty to teach CE 436, ENGR 223, aJJ.d ENGR 105.
~ Supervised Victor Godfrey, a graduate student who
hir:ed to leach (he }.{atf!rial and
Measurement Lab (ENGR 223).
.
~ Fam#iarized the three adjunct faculty arzti. the graduate student with ABET assessmenr
process, helped develop an assessment plan for each coUrse and closely sv.pervised to
conduct assessment for the courses.
t::
Wrote the ABEt interim. visit report.
E
~Met with .ABET evaluator(s) fo explain the improvements m.ade in the program and the.
assessment qfier the rf..BET visit in the Fall oj2005.
;II;

was

•

List any committee assignments.

University and College:
Current:
College Curriculum Committee
•

•
'"

College scholarship Committee
ASEE Campus Representative

.,
•
..

lSPE Student Advisor
Honors Program Committee
CoE Machine Shop Committee

•

College By-laws Committees

$

Distinguished Teaching Award Commitlee
Distinguished Public Service Committee

•

ASCE advisor for the Steel Bridge 2007

e

Sigma XI, the Scienri.fic Research Society (Presidentj

3

~

..

Organized monthly presentations

e

Organized the Annuai 'Spring Banquet

Does tins person have the generaliy recognized tenmnai degree for your fieid? Yes.
Page 6 of9
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(If the answeris no, please explain..)

Do you foresee any personal or professional factors which might limit this person'~
long term perfonnance as a facuIty member at Idaho State University? No
(If yes,
please explain.)

Performanee
and reCommendation:
.
.
X
Satis(actory
Unsatisfactory
Reappointm.ent for another probationary year
Non-reappointment
Temrinal appointment
Tenured appointment

In arriving at this recommendation, have you cOfb-ulted with all t<~e tenured and'
nontenured members of your depa.riment?
yes
X
no.

RY..4..LUATION BY CHAIR
.,.

Recommendation of the Chair of the Department
Comments (A separate letter may be attached):
Dr. Sadid taught an undergraduate course, a graduate course, andpart 0/(8 weeks) another
undergraduate course while serving as the Interim Ch.air of [he CEE program during the
spring 2007. In fall 2007, Dr. Sadid taught oniy one course - he was given tWo course
releaSes ('l:Juy o~ ") for reallocation a/his lime to a research contract, initiq.ted eariter in
the summer. In all the aforementioned courses, students' evaluations were, for the most
part,extellent and some above average.. In addition, students' comments were mostly very
good to excelient. He was recognized as the "Most by1uential Professor a/Engineering" in

2006-07.
Dr. Sadid has initiated a couple ofresearch programs in relation to pavements, sponsored
by Idaho Transportation Department (lTD). In addition, as a PJfor .the NSF-CSEMS gran/,
he has been inVolved in overseeing the expenditure ofthe NSF grant and implementation of
various pertinent tash, desigr.atedfor [he cOi/puter science, mathematics, and engineering
scholarships for southeast Idaho.
He published a paper in a proceedings of the SEM conference and two abstracrs, one in
ASEE ailmtal conference and another at [he Lemley ICE.
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/

Dr. Sadid is activeiy irrvolved in variouS community, unfversiry, aruJ college cummirtees and
received the distinguished public service award for his dedicated efforts. As the Interim
Chair of the CEE progrG1!l during 2006-07. Dr. Sadid coordinated and made significant
contributions in relation to the preparation ofABET self-study report and accomplished
multitudes ofother ljnks, as outlined in this document.

\

\;

..)

.
.
In sum, Dr. Sadid continues 10 excel in leaching, very successful in seclIJing research.fwuis,
and made significanr coni.iiburions regarding sen-ice actTvities. 'In ilJdirion. he i.nJends to
disseminate the results a/his current research in archival journals in the near future.

FACULTYSTATEMENI
I have read this annual evaluation by the chairperson of my departmeniiunit, and I
understand I have five (5) working days ill v,1TIcn to respond to it in "lNntlnQ.

.

_ _ _ I win be resDondinQ to tlns
~

Dept. of_--,C,,=:::./~E=-..L.L,---___

EVALUATION BY DKtLN"

•

Recommendation of the Dean of Engineering
/ 1 concur with the chair's evaluation of this faculty member.
_ _ _.1 do not concur with the chair's evaiuation oftllis faculty member.

Remarks:
Dr. Sadid continues to contribute to the instruction, Service, and research
missions of the CEE Department and the'College of Engineering. His .efforts
?t all levels are re~ogDized and appreciated.
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~drW~J
Signature oi'the Dean

?

FACULTYSTATEMffiNT
I have read.this CllIQual evaluation by the Dean of me College ofEnginrering, and I
understand I have five (5) working days in which to resPond to it in v..nting.

~ I wili not be responding to this evaluation. _____-I viril! be responding to this
evaluation.

4J~:;~
Signature 9fFaculty Member'

Name:

!lacb;~

Date

Dept. ·of ___C~...;;,J::;:._.:..-:../-_ _' --'_ _

.
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CONFIDENTIAL EVALUAT!ON
PERIOD OF EVALUATION: JA.l'WA..~Y 2006 THROUGH December 2006

EVALUATION 017

DATE Ahren 1607

Habib Sadid

BY Dr. Richard Jacobsen.. Dean of the

COLLEGE OF ENGTh'"EERING

TEACHING
1.

List the regular teaching assignment of the above faculty member:
Semesters Spfu"1.2 2006. Fall 2006
Course No.
Title
Credits
Apurox. # Students
;

SuriD.2 2006
CE 464-0 I
De:sign Concrete Structures
CE 665-01
Finite Element Methods
£NOR 481-02 Finite Element Methods

...,

~
p

.,
.,

.J

11
5
8

V

.J

J

::>

..,

ENGR 650-06 Thesis
ME 665-01
Element Methods
.ME 665-02 Element Methods

...
J
..,

Summer 2006
ENGR 220-0 I Eil:g!neering and Dynamics
ENGR 220-02 Engineering and Dynamics

3

13

3

4

j

. Fall 2006
CE 664-01
Dynamics of Structures
ENGR 350-01 Mechanics of Material
ENGR 650-03 Thesis
ENGR 652-02 Special Topics

.,

.J

v

6
17
2

V

2.

Provide a short narrative evaluation ofllie teaching effectiveness ofllie above. faculty
member. If more space is required, attach another sheet.

3.

Check those factors (besides student evaiuaiions) which iillluence this evaluation.

Informal student feedback
Class visitation

326

'.

:;

X

Faculty member's self-evaluation
Discussion with coll~ou.es

~ ~~)-------------------------4.

fist below any fairly consistent patterns of colleague feedback.
None
. Give the results of analysis of forma! student evaluations.

5.

Spring 2006
CE 464-01
57% of the students felt the class v.'as excellent
35% Above Average, 8% Average

Fall 2006
ENGR 350-(}1 42% of the students felt the class was excellent
34% above average,. 22% average, 2%.needs improvement
54% of the students felt the class was excellent
CE644-01
28% above average, 18% average

5.

Give any fairly consistent patterns of informal student feedback.
Spring 2006
Concen;t for stadents. an e.xcelient professor.
More real world applications.
Notes in class were helpful.
B.

Summer 2006
Course was very fast paced.
Fall 2006
Gooacourse

More e.xams needed
Would like better textbook

6.

If the evaluation differs significantly from your previous evaluation(s) .cftrus faculty
. member, please summarize the cli.fferences ..
N/A

jl.,.

i

\",j
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;:

7.

How has this faculty member respcnded to previous evaluations (if any?)
N/A

.
RESEARCH-CREATIVE WORK

8.

Prpvid.e a bibliography ofreseat-ch and creative work puhlished subsequentto.the
person's employmeI?-t by Idaho State University. If a previous eYaluation has been made,
include here only those' subsequent to the lib"1. evaluation.
H. Sadi~ N. South, "Finite Eiement Modeli.I1g QfMonolithic Dome Su,tlctures," Society
of Experimental Mechanics. SEM .Annual Conference & Exposition Oil E:h."Perimentai and
Applied Mechanics. St. wuis. Missouri, June 5-7, 2006.

9.

Present evidence of continuing reflective inquiry or other creative contributions.

•

Research Proposal Sub~tted:
Base-Isolation Devices for Residential Buildings Using Natural and Crumb
Rubber:" National Science Foundation, $365,000, submitted january 25,2006.
Not funded
Graduate Students: I have 4 graduate sttl<;lents working on their MS degree:
1. M.-ayfum RosaIes~ graduating Spring 2007
2.. N'Imj Ghag, graduating Spring 2007
3. Sergio Mandez, graduating Spri..ng 2007
4. Venkateswar l\Ajyyapu, a new graduate student

Center for Motion A..na1ysis and Biomechanics, C11A.B
I am. working with several other departments including Biology, Physical Therapy,
and U) Virtualization Laboratory to develop a center for motion analysis and
.
biomechanics. (Work in progress)
Member of the B~omecha:Dics Section of the Society for t=xperimental Mechanics.
Organizing a track in Kinematics for the upcoming conference to be held in
Springfield, Massachusetts, chahing two sessions, and 'lr.rill present three papers.

Base-Isolation Devices fur Residential BuildjD~5 Using Natural and Crumb
Rubber," National Science Foundation, $365:000, subrnicred JanllaJ-y 25, 2006.
Not fllilded.

-

AdrninisterinlZ 30 students reCeivin2. scholarsbips from NSF funds.
~
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Attended an .A.BET workshop on Engjneeri..ng Program Assessment, January 12,
2007, Phoenix, iu-1zona.

In reg~d to resefu-cn and creative work, how to you rank lrirnfher in relation to the.other
members of your,department?
'

10.

Dr. Sadid is active with grat..4uate students, .He is trying to improve funding for his
research. but has not been successful
11.

How)las he/she responded to previous evaluations ofhlsiher researcb andlor other
creaL-=Ve contributions?
N/A

PROFESSIONALLY RELATED PUBLIC SERVICE

12.

,Provide specific indication of public ScTvice that the, fatulty member haS rendered
subsequent to his employm.ent at IcIa.ho State University. Ifa previous evaluation' has
been made•. include only those items subsequent to that evaluation.

It -

ASCE student contests, Steel Bridge advisor, spero: tens of hours vvith students on
the drawing board and the shop to design and build the bridge. Prepare students
for the contest to be held in Fairbanks, Alaska, ApriJ13-14, 2007.
Portneuf Greenv;. ~y Foundation Board member. In charge of projects, fund
raising, and eve:p.ts.
Prepared a one hour Power Point presentation on Cllt-:eer and presented in ENGR

•.

Prepared two hour Power Point presentation material on Ethics and

e

ENGR 120.
Spent 25 hours on a project for the Basic .:.\merican Food and the eEE program

'"

120 in Pocatello and Idaho FaIls.
Professionalism, Fall 2006, two hour lecture for ENGR 496 and 2 hour lecture for

Will reCeive $;>,500 as donation.

Outreach activities: Shoban.High School, Marsh Valley High School: Blackfoot
High School and Franklin Ffigh School.
In this reoard..
rank. himl'ner v.rith the other members of vour
faculty?
o . how do vou
.
.
Dr. Sadid is Ol.L1:standing in his public service.

(

r:

\

I

.~
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AWARDS, HONORS, _tLND SPECI.U RECOG:NHI0NS
Specify and comment on any awards, honors, or special ,ecognitions earned since the last
evaluation.

14.

Master Public Servant Award, lSU, Spring 2006
2005 Idaho Excellence Educator A-w'8I'd: ISPE

Ii

e

15.
<

If this faculty member has a specific, significant.administrative assign.ment within the
department, describe it and evaluate h:isIher p...~orrnance.

Interim Department Chair - Dr. Sadid has done a gooQ job as Chair of CEE durmg this
interim period.

16.

List any committee assigIll-nents.
ASCE Advisor for steel
bri<h!e contest
.
ASEE Campus Representative

.

1

~

ISPE Student Advisor
CoE Shop Committee
Honors Program Committee

'\

\.. ...~ }

President,. ISU Chapter of Sigma Xi, the SciennL"!J.c Research Society
.ABET W~- GrOUD
Committee
'.
17.

18.

19.

Does this person have the generally recognized terminal degree for your field?
(If the answer is no, please explaiJ+)

Yes

. Do you foresee any persoD.al or profes~onal factors which might limit this person's long
term performance as a faculty member at Idaho State University?
No
(If yes,
please explain.)

How was. the summary of this evaluation communicated to the faculty member?
Personal interview

20.

Recommendation of the Dean and Associate Dean (if appliCable) to be at'"Lached in letter
fOrID.

Comments:

V

\

•

~

~

.

--

F

h
-'"

~-1-'
~r-JI L.,1.v
I "

.. "

.

.-r..~ G
)!:;.V.,,/-

r

.}-c.

1 x.9vl
(.1
,-.,b
t

t

()

(

;

• .1

\ t: ._.l)

1 :

~~fL>0.uSignature
.. Dr. D. Subbaram. Naidu. Associate Dean

:

Date

Summa.ry for Chill+ Evaluation:
Only one evaluation was rece:ived from the CEE faculty. No summary is inciuded here to
protect the anonymity of me revlewer.

Recommendation/comments of the Dean:

Sign

·F

e

Dr. Richard T laC9bsen: fSean of Engi...neeri.ng
(

I have read this BIlDuai evaluation by the [}>..an of my depai1:menuumt, ai1d I undefS'"tand I have five
(5) working days in "Which to respond to it in writing.
. / ! will not be ·~-poDding to this evaluation _ _ I Viii.! be responding to this evaluation
.

/

/-. ~.

{/ /_//C-

0··
.,

~

'--/4;:-:(a~ ~~~ .
Signature of faculty member
Name:
Habib Sadid. Chair

Date

Dept of Civil Engineeri..'12

;'

EXHIBITF

July 2, 2009

(

Dr. Habib Sadid
1420 Aspen Drive
Pocatello, lD 83204

Dr. Sadid:
My office is in receipt of the memo dated June 2S, 2009 from Mr. David Buck,ISU's
Director of Purchasing Services, in which Mr. Buck directs you to cease and desist all
unauthorized work you have initiated with the vendors Steele and Associates, Inc.

Office of
Academic Affairs
921' South 8th Avenue,
Stop 8063
PoCatello. Idaho
83209-8063

-'.

As Mr. Buck pOints out in his memo, you have been notified on two previous
occasions - May 2. 2008 and January 27, 2009 - that you are transgressing
established University poliCies and procedures f.pcused on acquiring goods and
services. Moreover, given the previous notifications that you have received. you
should be wen acquainted with these policies, as published in Part 5 - Financial
Services, Section IV.C of ISU's Faculty/Staff Handbook.
Please note that your unauthorized behavior as regards the acquisition of goods
and services without prior approval reflects poorly upon our institution's image in
our larger community. Your behavior also unfairly impacts local and regional
businesses, many of which cannot afford to lose the revenue associated with the
. unauthorized goods or services you have initiated.
G.iven your repeated transgreSSions ofISU's purchasing poliCies, 1 am issuing this
formal letter of reprimand to you. Any further transgressions ofJSU's purchasing
policies ?n your part win result in s~vere disciplinary consequences, up to and
including dismissal for cause.
This Jetter will reside in your permanent personnel file.
Sincerely,

Gary A. Olson, Ph.D.
Provost and Vice President for Academic Affairs
Idaho State Univers.ity
Cc:

David Miller
Brad Hall
Richard Jacobsen
James Fletcher

'I.e: a:v~~s w~iI 5top -for l1abilo;aa Ie{
'hone: (208) 282-2362
~ax:
(208) 282-4487

EXHIBITG

August 4, 2009

Dr. Habib Sadid
1420 Aspen Drive
Pocatello, 1083204
Re:

HAND DEUVERED

Notice of Recommendation

Dear Dr. Sadid:
I have received a recommendation by Dean jacobsen that your

Iffice of
Ie President

21 South 8th Avenue,
top 8310
~no.,

employment with the University be terminated for "adequate cause" as
defined by University poney. The specific grounds and the evidence
related to the Dean's recommendation are set forth therein. A copy is
attached for your reference. Copies of the relevant University policies
which outline your right ·to contest this recommendation are also
included for your reference.

Idaho

3209-8310

I am hereby placing you on administrative leave with pay, effective
immediately upon receipt of this notice, until I make a final decision in
accordance with the policy. As is standard practice in situations such as
.this, I am also restricting you from access to campus white. the process
associated with this recommendation takeS its course. Of course, this
restriction will not apply to on-campus hearings specifically associated
with the process itself. Access to campus for any other reason during
this time will require prior approval by the Director of Public Saf-ety,
Steve Chatterton.

Sincerely,

Arthur C. Vailas, Ph.D.
. President
dh
Enclosures
c:
Dr. Richard Jacobsen, Dean, College of Engineering
Dr. Gary OI50n~ Provost and Vice President for Academic Affairs

'.
IIone: (208) 282-3440
:IX: (208) 282-4487

ISU Is An Equal Opportunity Employer
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EXHIBITH

t·

August 2, 2007
Dr. Habib Sadid, Professor, Civil Engineering
Idaho State Univetsity
College of Engineering
Campus Stop f# 8060
Pocatello. Idaho 83209
Dear Dr. Sadld:

omeeof
the President
921Soudt8tbAVCIIUe,
Stop 8310

PocIIIeDo. Idaho
83209-8310

Attached you wiD find the ~ and report that was requeSted nom Mr. Qavid Miller, .
.DiJector of Human·Resources. This report rdates to·1bc mamrialsyou submitted 10 Mr.
Miller at.my n:quest on June 26, 2007.· As you an: aware. in the spirit of coHegWjty and
cooperation: !consulted with Dr. John Gribas, OmbudSman. and Dr. John Masserini. Chair
of Faculty Senate. I have reviewed the report and after careful consideration, f support Mr.
Miller's analysis and findings. Although I bayS not made any uldmatec:onclusioas based
upon the materials you submitted, as stated in the report ifyou beUcwe you have been
discriminated or retaliated against duc to your membenrltip iR a protecmd class. you may
file a complaint with Mr. Buddy Frazier, Affinnative Action Officer, to initiate a review by
the BJ¥>IAffinnative Action Grievance Committee. If you decide to do so, please note Mr
Miller's notations pertaining to timeliness which may RIqtIire action by you within one
week of this letter.
You have been, and .continue to be a very valued faculty member at ISU. Your twenty year
career at JSU has bcco very impressive and I see 110 reason why you wilI.not cootiDue to be
successfut. Yau have been recognized numerous limes for your stellar pubtic service and
cumulating With lbis past yean Masca- PubrIO Servant Award. In addition. you have been
recognized for-your outsaaodin, leachJug by being desigaatI:d as a Master Teacher several
years and winnillg tho Disdnguished Teacher Award for 2002. In 2005, you won die Jdaho
Excelleoc:c in Engineering EdUcator Award. . Your conlributious an: both valued and
appreciated by not only mo. but die J8U community.

Many issues you have raised are from the past. I hope we can aU move forwanl in a
productive and collegial fashion. (look fotward to your continued success at 'SUo

Arthur C. Vailas. Ph. D.
President
Enclosure
c:
Dr. Richard Jacobsen, Dean of Engineering. .
Dr. John Gn"bas, Ombudsman
Dr. Jolm MaSserw. Chair ofFaculty Senate
Mr. David-Miller. DirecmrofHwnan Resources
Dr. Robert A. Wharton. Vice President of Academic Affairs and Provost
PIKme: (208)282-3440
fax:

(708) 282-4487

ISU Is An Equal Opportunity Employer
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July 31, 2007

ANALYSIS AND REPORT

A

~ (\
Submitted by David J. MiUer, ISU Director of Human Resources lJti»Jr~
RE: Dr. Habib Sadid's July 5, 2007, Materials

...
I have reviewed the materials submitted by Dr. Habib Sadjd~ Professor. Civil Engineering. Dr.
Sadid's materials were dated July 5, 2007, and were submitted as a resUlt ofa meeting with the
President and Dr. Sadid on June 26, 2007. In summary, Dr. Sadid feels he has been retaliated
against by the ISU Administratio~ specifically. Dr. Robert Wharto~ Provost and Academic
Vice President, and Dr..Jay Kunze, fonner Dean, College of Engineering.

Dr. Sadid believes that Dr. Kunze retaliated against him and "damaged him professionally" as a
result of Dr. Sadid expressing concerns (over a span of six years) over the direction of the
College of Engineering and the resulting possible danger of losing its accreditation. Dr. Sadid
believes that Dr. Wharton has retaliated and "damaged Dr Sadid professionally" as a result of
Dr. Sadid openJy questioning Dr. Wharton's credentials for the position of Academic Vice
President in a Faculty Senate meeting on September 19, 2005. Any instances that may have
taken place while Dr. Kunze was Dean are well beyond the time limits imposed by any of ISU's
grievance policies, therefore, al1 possible grievances pertaining to Dr. Kunze are untimely gnder
these policies. With that stated as a matte)' of fact, the focus of attention in this analysis shall be
on any actions allegedly taken by Dr. Wharton.
This report will describe each possible grievance policy and procedure and how it mayor may
not apply. Considering timeliness, the most recent instances that Dr. Sadid describes are as
follows:
I} August 2006. when the decision was made by the Dean and Provost to do a national search for
the position of Civil Engineering Chair,
2) January 2007, letter from Dr. Wharto~ and
3} January 2007. when the search committee for Civil Engineering Chair was formed.
Each of these instances win be referred to by the corresponding number of 1, 2, or 3. Any
instances mentioned by Dr. Sadid prior to instances It 2, and 3 are untimely under all of ISU's
grievance policies.
Nonclassified Employees Grievance Policy - While Dr. Sadid states he wants to file a grievance
as a nonclassified employee, this is a separate grievance policy pertaining to nonclassified staff
that are .DQ! facu1ty; Dr. Sadid is faculty so this policy does not apply. Additionally, the policy
states that a fonnal grievance report !Dust be submitted within fifteen (5) working days of the
act which is the basis of the grievance. While Dr. Sadid states ongoing retaliation, the most
recent incidents cited are well beyond the 15 working days requirement; therefore, possible
grievances are not timely under this policy even if Dr. Sadid were a nonclassified non~faculty
employee.

RECE:VED
AUG":{ 2007
OFFICE OF THE PRESIOENT

IS.U.
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Faculty Grievance Policy - This policy does apply to faculty such as Dr. Sadid.
"The policy satisfies two objectives: (l) to affinn a faculty member's right to be
informed of and question personnel recommendations at any level and (2) to provide a
mechanism for grieving a final institutional decision ....... The grievance procedure
provided in this policy may be used by a full-tiine faculty member in such matters as
recommendations concerning tenure and promotion, content of personnel files. issues of
academic freedom, and perfonnance evaluation leading to nonrenewal ...... The
following criteria define which matters are grievable under this policy:
Recommendations for deferral of tenure, deferral or denial of promotion, content of
personnel files, and issues of academic freedom are grievable under the fonowing
conditions: (1) non-compliance with procedures prescribed by the ISU Faculty/Staff
Handbook and the State Board of Education. (2) utilization of inadequate or incomplete
academic criteria andlor inappropriate non-academic considerations. (3) claim of abuse
of the grievant's academic rights and privileges as defined by the lSU Faculty/Staff
Handbook and the State Board of Education. (4) claims of factual errors in a faculty
member's annual evaluation."
The intent of "denial of promotion" in this policy pertains to faculty tenure and promotion
through the normal faculty ranks; this does not include chair appointments. Therefore, this
grievance policy does not apply in instances 1 or 3. Even if it did apply, these grievances are not
timely under this policy since any grievances must be filed within fifteen (I 5) worlcing days.
Instance 2 could fall under the "content of personnel files" section of this policy, but this
grievance instance is also untimely.
It also must be noted that Dr, Sadid makes the argument that he did not receive an appointment
as Chair when the Dean and PlOvosl decided to conduct a national search and that they did not
compJy with an ISU policy in appointing a chair. However. it is stated in ISU policy that,
"Vacancies may be filled from outside the university if a new or a replacement position
is to be established, and if it appears to the Administration that in the best intelests of
the University and the department, the vacancy be fined from outside the University.
The respective dean should consult with the full-time, continuing faculty of the
department for their recommendations regarding whether the selection of a new
chairperson should be filled internally, or not."
According to the documentation submitted by Dr. Sadid, the Dean did consult with the
departmental faculty. It is within the management rights of the Administration to make the
decision to go external for the appointment of a chair, even if it is contrary to the wishes of the
departmental faculty. This is not a grievable action. rather a difference in opinion (the parties do
not need to agree) on how an appointment should be made with the ultimate decision being made
by the Dean. This is clearly stated in ISU policy.
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EEO/Affirmative ActionIDiscrimination Policv- This policy applies to all LSU faculty. staff,
students and job applicants. It states,
"The EEO/Affinnative Action Grievance Committee will review complaints of
discrimination by all University employees, students or awlicants for employment or
admission to the Univer~ty or any of its programs ...... Any employee or student, as
well as any individual, seeking employment or admission to the University or any of its
programs who believes that she/he has been subjected to discriminatory practices or
procedures, may infonnally or fonnally register a complaint with the EEO/Affinnative
Action Officer."
As far as timeliness. this po1icy states that, "The complaint must be filed no later than 300 days
flam the date of the last alleged discriminatory incident." Dr Sadid states ongoing retaliation,
the most recent incidents cited are from August 2006, and January 2007. Considering that Dr.
Sadid verbally initiated this review witb the President in mid-June 2007. a grievance would be
timely under this policy, although instance 1 would be very close to being considered untimely
The underlying premise for cases to be heard by the EEO/Affirmative Action Grievance
Committee is that the complainant must allege discriminatory practices as a resu1t of being a
member of a protected class (ie. race, religion, gender. national origin, etc.). While Dr. Sadid
may, or may not be a member of a protected class. he does not allege retaliation as a result of
him being a member of a protected class in any of the submitted documentation. Therefore, this
grievance policy does not apply. However, if Dr. Sadid believes he has been discriminated or
retaliated against because of his membership in a protected class, Dr. Sadid can docwnent as
such and forward his complaint to Mr. Buddy Frazier, Affirmative Action Officer, and request
review by the EEO/Affirmative Action Grievance Committee.
State Board of Education' s Grievance and APru!B-l Procedure - This policy applies to all
employees. The policy specifically states that the policy is the same for nonclassifed employees
and faculty. The policy states that, "Each institution, agency andschool must establish general
procedures to provide for grievances and appeals for human resource matters," Then the policy
goes on to state that, "A nonclassified employee may elect to petition the Board to review any
final persoIUlel related decision of the chief executive officer. Any written petition must be filed
in the Office oftbe State Board of Education within fifteen (15) calendar days after the employee
receives written notice of final action under the internal procedmes of the institution, agency or
schoo!."
Dr. Sadid wou1d be able to petition the State Board of Education within fifteen (15) calendar
days after receiving written notice flom the President of a final decision on his grievances after
exbausting the appropriate internal ISU grievance policy and procedwe. The policy goes on to
state that, "The Board may agree to review the final action, setting out whatever procedure and
conditions for review it deems appropriate The Board is not required to review the final action."
In summary, while Dr. Sadid states ongoing retaliation that has "damaged him professionally",
none of the ISU grievance policies can be utilized since they either do not apply or the
grievances are not timely. However, if Dr. Sadid believes he has been discriminated or retaliated
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against due to his membership in a protected class, Dr. Sadid can document as such and submit
his grievances for review by the EED/Affirmative Action Grievance Committee. In order to be
timely regarding instance 1, Dr. Sadid would need to forward his complaint to Mr. Frazier as
soon as possible, I recommend within one week of receiving official notice of this option and Dr
Sadid should note that this review began in mid-June 2007
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IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT FOR THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK

HABIB SADID, an individual,
Plaintiff,

v.

Case No. CV 2008-39420C

IDAHO STATE UNIVERSITY, ROBERT
WHARTON, JAY KUNZE, MICHAEL
JAY LINEBERRY, MANOOCHEHR
ZOGHI, RICHARD JACOBSEN, GARY
OLSON, AUTHUR VAlLAS
and
JOHN/JANE DOES I through X, whose
true identities are presently unknown,

PLAINTIFF'S MEMORANDUM IN
OPPOSITION TO DEFENDANTS'
MOTION FOR SUMMARY
JUDGMENT

Defendants.

INTRODUCTION
This matter comes before the Court on Defendants' motion for summary
judgment, filed on September 11, 2009.

This case arises from the employment

relationship between Plaintiff Habib Sadid (hereinafter "Professor Sadid"), and Idaho
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State University (hereinafter "ISU"), "an institution of higher education ... consisting of
such colleges, schools or departments as may from time to time be authorized by the state
board of education." See Idaho Code § 33-3001.
On September 29, 2008, Professor Sadid filed his original complaint against ISU
and Dr. Michael Jay Lineberry. In his original complaint, Professor Sadid alleged the
Defendants had (1) violated his rights to freedom of speech guaranteed under the First
Amendment to the United States Constitution, and Article 1, Sections 9 and 10 of the
Constitution of the state of Idaho, (2) had breached the contract of employment formed
between Professor Sadid and ISU, and (3) had defamed Professor Sadid's character by
publishing false and slanderous statements of and concerning Professor Sadid.

The

Defendants filed their Answer to the original complaint on February 11,2009.
Thereafter, on August 27, 2009, Professor Sadid moved to amend the original
complaint pursuant to Rule 15 of the Idaho Rules of Civil Procedure to add additional
party Defendants and to include factual allegations arising since the original filing of suit.
Notwithstanding the pendency of the motion to amend the original complaint, the
Defendants filed their motion for summary judgment, as noted above, on September 11,
2009, seeking summary disposition of the claims alleged in the original complaint. On
October 5, 2009, the Court granted leave to Professor Sadid permitting him to file his
first amended complaint, which was thereafter submitted on October 15, 2009. The
Defendants' motion for summary judgment was tabled until after Professor Sadid had
been afforded the opportunity to depose Defendants Kunze and Lineberry, and is now
scheduled to be heard on November 2, 2009. The depositions of Defendants Kunze and
Lineberry were taken on October 27 and 28, 2009, respectively.
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Thus, Professor Sadid now submits his memorandum

III

opposition to the

Defendants' motion for summary judgment.

FACTS
Professor Sadid has been a Tenured Faculty member and Associate Professor in
the Department of Civil Engineering at ISU since 1994, and has been a Full Professor at
ISU since 1999. (Affidavit of Plaintiff in Opposition to Motion for Summary Judgment,
~2).

Professor Sadid has, from time to time, openly and publicly expressed his views

embracing matters of public concern relating to ISU, and its standing in the academic and
local communities. Id These expressions have always represented Professor Sadid's
personal opinions, and most definitely were not published pursuant to any of his official
duties or while performing any contractual or other obligations on behalf of his employer,
ISU. Id.
For instance, in 2001, Professor Sadid published a letter to his fellow faculty
members and ISU administrators criticizing ISU's decision to merge the College of
Technology with the College of Engineering. ISU ultimately withdrew the merger plan
by secretly tabling the issue for the time being. (Affidavit of Plaintiff in Opposition to
Motion for Summary Judgment, '3).
In 2003, Professor Sadid spoke publicly against ISU's renewed plan, designed in
secret, to again merge the College of Engineering with the College of Technology.
Professor Sadid has spoken openly and publicly on other matters and on other occasions
relating to ISU and of importance to the academic and local community, some of such
publications were likewise published in the newspaper, while others were published
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internally at ISU. (Affidavit of Plaintiff in Opposition to Motion for Summary Judgment,
~4).

Starting in 2001 and for the next five (5) years thereafter, ISU acting through the
then-Dean of Engineering, Defendant Jay Kunze, failed or refused to conduct annual
performance evaluations of Professor Sadid's work and these retaliatory practices caused
Professor Sadid to suffer economic losses due to a lack of otherwise normal and
customary salary increases and growth and advancement opportunities. (Affidavit of
Plaintiff in Opposition to Motion for Summary Judgment, ~5).
Thereafter, in August 2006, the ISU faculty by unanimous vote selected Professor
Sadid as the Chair of the Department of Civil Engineering which selection was approved
and ratified by the new Dean of Engineering, Defendant Jacobsen. Nonetheless, ISU
acting through its Provost, Defendant Wharton, overrode the selection of Professor Sadid
and instead demanded a national search be conducted by a committee chaired by two
non-engineering faculty, who were hand picked by Provost Defendant Wharton.
(Affidavit of Plaintiff in Opposition to Motion for Summary Judgment,

~6).

These

retaliatory measures culminated in Defendant ISU's selection and appointment of an
associate professor from Dayton, Ohio, to Chair of the Department of Engineering,
effective July 2007.

(Affidavit of Plaintiff in Opposition to Motion for Summary

Judgment, ~7).
During the roughly year long national search process, Dr. Sadid served as interim
Chair of the Engineering Department and performed exceedingly well, leading him to
believe the administration would stop the national search and ultimately honor the
engineering faculty's recommendation by placing Professor Sadid in the role of chair. As
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a result of ISU's retaliatory derived decision(s), Professor Sadid began suffering
economic losses effective in July 2007, due to the differential in pay between what he
would have continued to receive as Chair, and his salary as a regular member of the
faculty. The economic losses approximated $35,000.00 per year. (Affidavit of Plaintiff
in Opposition to Motion for Summary Judgment, ~7).
Defendants have likewise retaliated against Professor Sadid by increasing his
salary at the lowest of percentages in spite of him performing at the highest levels of
academic excellence.

(Affidavit of Plaintiff in Opposition to Motion for Summary

Judgment, ~~5 and 8).
On or about August 1, 2008, ISU once again retaliated against Professor Sadid.
This retaliation took the form of an e-mail published by ISU administrator, Defendant
Lineberry, where Defendant Lineberry accused Professor Sadid of throwing a "tirade"
and referred to him as a "nut-case" who "cannot help himself". (Affidavit of Plaintiff in
Opposition to Motion for Summary Judgment,

~9).

On September 29, 2008, Professor Sadid petitioned the courts for redress of his
grievances and asserted his right to trial by jury by initiating this lawsuit. Since filing
suit on September 29, 2008, the Defendants have continued to retaliate against Professor
Sadid not only for exercising his rights to freedom of speech, but have likewise retaliated
against Professor Sadid for petitioning the court for redress of grievances and for
asserting his right to trial by jury. (Affidavit of Plaintiff in Opposition to Motion for
Summary Judgment, ~l 0).
On or about, April 6, 2009, for example, Defendant Chair Zoghi sent a letter to
Professor Sadid falsely accusing him of, inter alia, confronting an administrative
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assistant in an "accusatory" manner in an effort to tarnish the exemplary record Professor
Sadid has created for himself at ISU. (Affidavit of Plaintiff in Opposition to Motion for
Summary Judgment, ~ll).
Thereafter, on or about May 6, 2009, Defendant Dean Jacobsen placed Professor
Sadid on notice of his intent to have Professor Sadid dismissed from ISU based upon
outlandish accusations not supported by credible evidence. The outlandish nature of
Defendant Dean Jacobsen's accusations are demonstrated most positively by the
contrasting performance evaluations signed by Defendant Dean Jacobsen and Defendant
Chair Zoghi, praising Professor Sadid for his laudatory efforts as an outstanding and
leading professor at ISU. (Affidavit of Plaintiff in Opposition to Motion for Summary
Judgment, ~12).
Thereafter, on or about July 2, 2009, Defendant Provost Olson issued Professor
Sadid a "formal letter of reprimand" over alleged "transgressions of ISU's purchasing
policies." The alleged transgressions claimed by Defendant Provost Olson, even if true,
simply did not warrant the level of disciplinary action taken against Professor Sadid.
(Affidavit of Plaintiff in Opposition to Motion for Summary Judgment, ~13).
Next, on August 4, 2009, Defendant President Vailas, notified Professor Sadid of
Defendant Dean Jacobsen's recommendation that Professor Sadid's employment with
ISU be terminated for "adequate cause" and Defendant President Vailas has now
restricted Professor Sadid's access to the ISU campus and has placed him on
administrative leave.

(Affidavit of Plaintiff in Opposition to Motion for Summary

Judgment, ~14).
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Defendants, through their concerted actions, systematically, and by design,
pattern, and practice have continually retaliated against Professor Sadid for speaking
openly on matters of public concern and by doing so have impaired and violated
Professor Sadid's rights to freedom of speech guaranteed under the First Amendment to
the United States Constitution, and Article 1, Sections 9 and 10 of the Constitution of the
state of Idaho. The incidents of retaliation have continued to the present day. (Affidavit
of Plaintiff in Opposition to Motion for Summary Judgment, '15).
Defendants have now placed Professor Sadid's employment based property
interest in jeopardy without due process by alleging arbitrary, capricious and pretextual
grounds for termination in violation of the Fifth and Fourteenth Amendments to the
United States Constitution and Article I, Section 13 of the Constitution of the State of
Idaho. (Affidavit of Plaintiff in Opposition to Motion for Summary Judgment, '16).
The above-referenced retaliatory actions likewise stand in direct violation of
Professor Sadid's tenured contract of employment with ISU and the laws of the state of
Idaho, the Rules and Governing Policies and Procedures of the State Board of Education,
and all policies and procedures of ISU and any of its departments or offices expressly
incorporated therein.

(Affidavit of Plaintiff in Opposition to Motion for Summary

Judgment, '17).
As a direct and proximate result of the breach of the employment contract and the
violations of Professor Sadid's constitutional rights, Professor Sadid has suffered direct
and consequential losses and damages comprising both economic and non-economic
harms, including impairment of reputation, personal humiliation, and

i~ury

to his mental

and physical health and well being. The losses and damages are prospective in nature
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and will likely continue for the foreseeable future. (Affidavit of Plaintiff in Opposition to
Motion for Summary Judgment, '18).
Defendants would not have retaliated against Professor Sadid but for the fact
Professor Sadid chose to exercise his right to engage in protected speech. (Affidavit of
Plaintiff in Opposition to Motion for Summary Judgment, '19).
A written Notice of Tort Claim has been filed in compliance with the Idaho Tort
Claims Act, with the Secretary of State for the State of Idaho pursuant to Idaho Code § 6905, and § 6-907.

(Affidavit of Plaintiff in Opposition to Motion for Summary

Judgment, '20).
STANDARD OF REVIEW
This Court is bound to apply the following standards to the pending motion:
The burden of proving the absence of a material fact rests at all
times upon the moving party. McCoy, 120 Idaho at 769,820 P.2d at
364; Petricevich, 92 Idaho at 868, 452 P.2d at 365. This burden is
onerous because even "circumstantial" evidence can create a
genuine issue of material fact. McCoy, 120 Idaho at 769, 820 P.2d
at 364; Petricevich, 92 Idaho at 868, 452 P.2d at 365.
Harris v. State, Dept. of Health & Welfare, 123 Idaho 295, 298, 847 P.2d 1156, 1159
(1992).
"[A]ll doubts are to be resolved against the moving party."
Ashley v. Hubbard, 100 Idaho 67, 69, 593 P.2d 402, 404 (1979).
The motion must be denied "if the evidence is such that conflicting
inferences can be drawn therefrom and if reasonable [people] might
reach different conclusions." ld.
Doe v. Durtschi, 716 P.2d 1238, 1242, 110 Idaho 466, 470 (Idaho 1986).

. . . [TJhe Court must liberally construe facts in the existing record in
favor of the nonmoving party, and draw all reasonable inferences
from the record in favor of the nonmoving party. Thompson, 126
Idaho at 529, 887 P.2d at 1036; Bonz v. Sudweeks, 119 Idaho 539,
541,808 P.2d 876,878 (1991). Summary judgment is appropriate if
"the pleadings, depositions, and admissions on file, together with the
affidavits, if any, show that there is no genuine issue as to any
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material fact and that the moving partyis entitled to ajudgment as a
matter of law." McCoy v. Lyons, 120 Idaho 765, 769, 820 P.2d 360,
364 (1991). If there are conflicting inferences contained in the
record or reasonable minds might reach different conclusions,
summary judgment must be denied. Bonz, 119 Idaho at 541, 808
P.2d at 878.
State v. Rubbermaid, Inc., 924 P.2d. 615,618,129 Idaho 353, 356, (Idaho 1996)

ARGUMENT
A. THE PLAINTIFF'S 42 U.S.C. §1983 CLAIM IS NOT TIME BARRED
Plaintiff concedes that, generally speaking, actions brought pursuant to 42 U.S.C.
§ 1983 ("Section 1983") are subject to the two-year statute of limitations for personal
injury actions found in Idaho Code §5-219. Also, the cause of action accrues when the
Plaintiff knows or has reason to know of the injury fonning the basis of the Section 1983
claim.
The Plaintiff filed his original lawsuit on September 29, 2008. Pursuant to the
Court's Order, Plaintiff filed an Amended Complaint citing numerous acts of alleged
retaliation subsequent to those originally plead. All of the alleged acts of retaliation can
be summarized as follows:
1.

Failure to prepare annual evaluations for the years 2001-2005 by Defendant
Kunz (original Complaint,

2.

~1 0).

Failure to appoint Plaintiff Chair of the Department of Civil Engineering,
effective July, 2007 by Defendant Wharton (original Complaint, ~11).

3.

Publication of an alleged defamatory email by Defendant Lineberry
August, 2008 (original Complaint, ~14).
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4.

Issuance of a notice of contemplated dismissal in May, 2009, by Defendant
Jacobsen, citing alleged false and pretextual acts of misconduct (Amended
Complaint, ~22).

5.

Issuance of an alleged false and pretextual reprimand in July, 2009, by
Defendant Olson (Amended Complaint ~23).

6.

Issuance of a notice of recommended dismissal

III

August, 2009, by

Defendant Vail as, citing alleged false and pretextual acts of misconduct
(Amended Complaint, ~24).
In essence, Plaintiff has alleged a continuous pattern and practice of retaliation
beginning with the failure to conduct performance evaluations through the recent
issuance of a recommendation for dismissal l . As such, this Court must consider the
"continuing violation" doctrine. Under this doctrine, if a wrongful or discriminatory act
takes place within the limitations period and that act is "related and similar to" acts that
took place outside the limitations period, all the related acts - including the earlier acts
are actionable as part of a continuing violation (Anderson v. Reno, 190 F.3d 930, 936 (9 th
Cir. 1999».
The "continuing violation" theory originated in actions under Title VII
discrimination cases, but has been applied to Section 1983. One such case is Hoesterey v.
The City of Cathedral City, 945 F.2d 317 (9 th Cir. 1991). Hoesterey brought an action for

constitutional deprivation of due process under Section 1983.

The "continuing

violation" doctrine was recognized and analyzed, albeit not applied, in Hoesterey for
reasons distinguishable here:

I On October 23,2009, the Faculty Senate Appeal Board voted four to one to reject ISU's notice of
recommendation for dismissal.
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In determining which event commenced the running of the statue of
limitations period, the Supreme Court directed that a court must first
"identify precisely the 'unlawful employment practice' of which [the
plaintiff] complains." Ricks 449 U.S. at 257, 101 S.Ct. at 503. In Ricks' case,
the Court stated, the challenged employment practice was the decision to deny
tenure. According to the Court, because Ricks, on learning of the denial of
tenure, would have notice of all the allegedly wrongful acts that he later sought to
challenge, the statute of limitations must be deemed to commence at that time. Id.
at 258, S.Ct. at 504. The Court rejected Ricks' contention that his actual
termination should serve as the date his claim accrued because it was also
motivated by discrimination and therefore constituted a part of a continuing
violation. According to the Court, the termination of Ricks' employment was not
an independent discriminatory act, but merely the "delayed, but inevitable,
consequence of the denial of tenure". Id. at 257-58, 101 S.Ct. at 504. The Court
directed that "[m]ere continuity of employment, without more, is insufficient to
prolong the life of a cause of action for employment discrimination." Id. at 257,
S.Ct. at 504.
The Supreme Court extended Ricks' holding in Chardon v. Fernandez, 454 U.S.
6, 102 S. Ct. 28, 70 L.Ed.2d 6 (1981). In that case, administrators in the Puerto
Rico Department of Education challenged the termination of their employment
pursuant to section 1983 as politically motivated, in violation of their first
amendment rights. The administrators were notified by letter of their impending
termination on dates ranging from two weeks to two months prior to their last day
of employment. On filing the action after termination, the employees contended
that the statute of limitations period should begin to accrue on the date of their
termination from employment, rather than the date on which they were notified of
their impending termination.
On the basis· of Ricks, the Supreme Court rejected their contention. Again, the
Court's conclusion was based on the nature of the practice challenged by the
plaintiffs as unlawful. The practice challenged in that case, according to the
Court, was not the termination of employment, but the decision to terminate
employment for political reasons.
The Court therefore found Ricks
indistinguishable from the first amendment claim before it because "in each case,
the operative decision was made-and notice given-in advance of a designated
date on which employment terminated." Id. at 8, S.Ct. at 29. Since the decision
to terminate for unlawful reasons, not the termination, itself, was the basis for the
challenge, the Court held that the statute accrued from the time the plaintiffs
received notice of the decision. (Id. at p. 319) (Emphasis added).
The nature of the employment practice challenged here is retaliation, not a single
event as was the case in Hoesterey. This retaliation has taken many forms and is of a
continuing nature involving related retaliatory acts spanning a significant period of time.
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All of these fonns of retaliation, whether the failure to prepare annual evaluations or the
initiation of tennination proceedings, are part of a common practice - retaliation for the
expression of "protected speech".
The Defendants maintain that Plaintiff is barred from pursuing relief from any acts of
retaliation occurring prior to September 29, 2006 (two years prior to the filing of the
original Complaint). The Defendants thus conclude that Plaintiff's Section 1983 claim
arising from the failure to perfonn annual evaluations and the denial of the Chair position
accrued prior to this date. However, under the "continuing violation" doctrine, Plaintiff
is able to capture any such prior acts of retaliation if he can show that they relate to the
alIeged wrongful employment practice. The Plaintiff has done so by alleging a pattern
and practice of retaliation culminating in the recent recommendation for tennination.
Thus, the Defendants' claim that some of these acts are time barred is misplaced.
Moreover, with respect to the denial of the Chair position, ISU did not select an
alternative Chair until July 2007 (Affidavit of Plaintiff in Opposition to Motion for
Summary Judgment,

~7).

This event occurred in July of 2007, and therefore Plaintiff's

original Complaint alleging this retaliatory act was filed within the two-year statute of
limitations.
B. THE PLAINTIFF'S 42 U.S.c. §1983 CLAIM OF "PROTECTED
SPEECH" IS VALID
The Defendants' assertion that Plaintiff's alleged "protected speech" is not
protected because it was spoken pursuant to his official duties as a professor is not well
founded. Defendants cite Garcetti v. Ceballos, 547 U.S. 410, 126 S.Ct. 1951, 164 L.Ed.
2d 698 (2006) for this contention. The controlling factor in Garcetti, as it should be here,
for "protected speech" concerns is whether the speaker is speaking as a citizen or an
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employee.

Assuming the speech touches upon matters of public concern, a private

citizen's speech is protected, but an employee's speech is not.

Ceballos' speech, a

memorandum prepared as part of his duties as a prosecutor, was not "protected" because
he was speaking as an employee. In contrast, the Plaintiff was speaking as a private
citizen when he published the numerous newspaper articles which form the "protected
speech" here. There can be found nowhere in his job description, the job duty of writing
newspaper articles critical of the ISU administration. There is no disputed fact here that
the Plaintiff's speech was part of his job duties and the Court should rule as a matter of
law that it is "protected". This is not even a mixed question of law and fact as was the
case in Eng v. Cooley, 552 F.3d 1062 (9 th Cir. 2009), cited in footnote 1 to the
Defendant's Brief
C. THE PLAINTIFF'S 42 U.S.C. §1983 CLAIMS ARE THE PRODUCT OF
POLICY AND/OR CUSTOM AS SET BY DECISIONMAKERS

The Defendants further contend that "the Plaintiff has articulated no official
policy or custom of Defendant ISU which was implemented by its officials which caused
him to suffer injury" (Defendants' Brief, p. 10). Defendants are correct that Plaintiff can
cite no written policy or regulation which had a stated purpose of retaliating against
Plaintiff for expressing "protected speech". However, such an assertion misses the point.
High-ranking decisionmakers establish entity policy through their decisions. For
example, if a decisionmaker decides to retaliate over the expression of "protected
speech", then this decision becomes the policy of the entity. This has been well-settled
law since Sf. Louis v. Praprotnik, 485 U.S. 112 (1988). The only issue for the Court at
this juncture is to determine as a matter of law whether the officials claimed to have
violated Plaintiff's "free speech" rights are sufficiently high-ranking to decide, and
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Here, the decisionmakers are either ISU's President,

Provost, Dean or Department Chair. These persons are all high-ranking and therefore
decisionmakers for purposes of Section 1983 liability.
D. THE PLAINTIFF'S 42 U.S.C. §1983 SUIT IS INDEPENDENT FROM
A 90-DA Y "RIGHT TO SUE" LETTER FROM THE EEOC
Plaintiff did file a fonnal complaint with the EEOC on or about September 14,
2007, alleging discrimination under Title VII of the Civil Rights Act. He received a
"right to sue" letter in due course. Filing a Title VII civil action for illegal discrimination
must be done within 90 days of receipt of the "right to sue" letter. Plaintiff elected to
forego filing suit under Title VII and abandoned any claim for discrimination thereunder.
Instead, Plaintiff elected to pursue his claims under Section 1983 for retaliation over
"protected speech". There are no administrative prerequisites required prior to filing a
Section 1983 complaint (Patsy v. Board Regents State Florida, 102 S. Ct. 2557 (1982).
The only time bar for filing a Section 1983 claim is the appropriate statute of limitation as
discussed above.
E. DEFENDANT LINEBERRY IS NOT ENTITLED TO
"QUALIFIED IMMUNITY"
Plaintiff agrees with the Defendants that governmental officials, such as these
sued here, are only liable for violations of "clearly established" rights (Anderson v.
Creighton, 483 U.S. 635, 640 (1987».

Defendant Lineberry allegedly sent a very

derogatory and denigrating email message about the Plaintiff (see Complaint, Exhibit B).
It is alleged that Defendant Lineberry sent this email in retaliation over Plaintiff's

"protected speech". Thus, the question for this Court is whether Defendant Lineberry
knew, or should have known, that retaliating against anyone for "protected speech" was
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Whether an official protected by qualified immunity may be held personally

liable for an allegedly unlawful official action generally turns on the "objective legal
reasonableness" of the action assessed in light of the legal rules that were at the time it
was taken" (ld. at 639).
In Pickering v. Bd. O/Educ., 391 U.S. 563 (1968), the Supreme Court established
that the First Amendment protects employees' speech on matters of legitimate public
interest. This right was clearly established as of 1968. This case is a "mere application
of settled law to a new factual permutation" (Porter v. Bowen, 496 F.3d 1009 (9 th Cir.
2007)). Therefore, Defendant Lineberry is not entitled to qualified immunity. The fact
that Lineberry had no authority over Plaintiff and that the email was not sent directly to
the Plaintiff is irrelevant. The only question is whether it was sent in retaliation for
"protected speech" and that remains a factual issue in dispute.

F. PLAINTIFF'S DEFAMATION CLAIM
1. The defamation claim is not time barred under the ITCA
The Idaho Supreme Court has ruled that compliance with the Idaho Tort Claims
Act ("ITCA") is a mandatory condition precedent to bringing an action. Plaintiff filed his
original Complaint on September 29,2008, but filed his Amended Complaint on October
15,2009. Although the Tort Claim in issue was filed on December 2, 2008, any defect
with respect to timeliness of the Tort Claim was cured by the filing of the Amended
Complaint. In any event, Defendant Lineberry admitted during his deposition that the
"nut-case" reference was not made by him while he was acting within his official
capacity at ISU. (See Lineberry's Deposition Transcript attached as Exhibit HB ", to the
Affidavit a/Counsel, p. 29, LI. 17-25; p. 30, Ll. 1-8).
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2. Idaho Code §6-904(3) does not bar the defamation claim
Plaintiff alleges that Defendant Lineberry intentionally defamed him with actual
malice (Amended Complaint, Count Three). Therefore, the immunity provided in Idaho
Code §6-904(3) does not apply. ISU of course may be entitled to contribution and/or
indemnification for the defense of Defendant Lineberry pursuant to Idaho Code §6903(d).

G. PLAINTIFF'S CONTRACT CLAIM IS NOT TIME-BARRED
The annual evaluations in issue are for the years 200 I through 2006. These annual
evaluations are prepared in April of the following year. The original Compliant was filed
on September 29, 2008, so the five-year statute of limitation (Idaho Code §5-216)
stretches back to September 29, 2003, which would cover the acts of failing to prepare
the 2003, 2004, 2005 and 2006 annual evaluations. The "continuing violation" doctrine
would capture the 2001 and 2002 evaluations which were not prepared in April 2002 and
April 2003 respectively.

H. PLAINTIFF'S BREACH OF CONTRACT CLAIM IS VALID
Annual performance evaluations are required as a matter of ISU policy.

In the

FACUL TY/STAFF HANDBOOK, Part 4, Section IV, B.l., it clearly states:
Each year the chair of a department (or unit head) must submit to the Dean of the
Chair's college (or appropriate superior) an evaluation of each faculty member
in that department (or unit) . . . This evaluation, together with the opinion of
higher administrators, will be used as one (1) basis for the final recommendation
relative to reappointment, nonreappointment, acquisition or tenure, or as other
personnel action, whichever is appropriate. (Emphasis added).
Clearly, annual evaluations are required by the HANDBOOK. In fact, then-Dean,
Defendant Kunze conceded in his deposition that he had an obligation to provide faculty
evaluations on a yearly basis. (See Kunze's Deposition Transcript attached as Exhibit
PLAINTIFF'S MEMORANDUM IN OPPOSITION TO DEFENDANTS' MOTION FOR
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"A ", to the Affidavit of Counsel, p. 56, LI. 1-10; p. 62, LI. 2-22). Defendant Kunze
further conceded he did not complete the performance evaluation process with Professor
Sadid on an annual basis. (See Kunze's Deposition Transcript attached as Exhibit "A ",
to the Affidavit of Counsel, p. 46, LI. 11-22; p. 49, LI. 9-14). Defendant Kunze did not
complete the performance evaluation process for the following reasons:
Dr. Sadid had taken some very active political positions
against the president and the vice president. As you will
note in this evaluation I have indicated some areas where
Dr. Sadid should take note of and aim for improvement in
the future. I did not want to exacerbate the issues with him
while he was going through these political issues with the
president and vice president. I felt it would be best to just
not stir the pot.
(See Kunze's Deposition Transcript attached as Exhibit "A ", to the Affidavit of Counsel,
p. 51, LI. 6-13).

The policies are part of Professor Sadid's contract (Olson v. Idaho State
University, 125 Idaho 177, 868 P.2d 505 (Ct App. 1994). Since policy was not followed,
a breach occurred. Whether this breach transformed into damages is a disputed fact and
therefore a jury issue.

Similarly, whether the Chair position taken from Plaintiff is

retaliation over "protected speech" is for the jury to decide.
I. PLAINTIFF'S CONTRACT CLAIM IS NOT PRECLUDED
BY A FAILURE TO FILE A GRIEVANCE

The Defendants finally assert that Plaintiff should be precluded from pursuing his
breach of contract claim because he did not file a grievance. Plaintiff did, in fact, file a
grievance, and Defendant ISU denied the same. (Affidavit of Plaintiff in Opposition to
Motion for Summary Judgment, ~2 I). Thus, this argument fails.
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CONCLUSION
Based upon the foregoing, Proffessor Sadid respectfully asks this Court to deny
Defendants' motion for summary judgment.
DATED: This
JOHNSON

~ day of October, 2009.

MONTELEONE, L.L.P.

CERTIFICATE OF MAILING, DELIVERY, OR FACSIMILE TRANSMISSION
I CERTIFY that on October 29, 2009, I caused a true and correct copy of the
foregoing document to be:

o mailed
o hand delivered

o CM/ECF Electronic Filing

o transmitted fax machine
to: (208) 232-6109

John A. Bailey, Jr.
Racine Olson Nye Budge & Bailey, Chtd.
20 I E. Center
P. O. Box 1391
Pocatello,ID 83204-1391

JOHNSON & M NTELEONE, L.L.P.
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John A. Bailey, Jr. (ISB No. 26 I 9)
RACINE, OLSON, NYE, BUDGE
& BAILEY, CHARTERED
P.O. Box 1391
Pocatello, Idaho 83204-1391
Telephone: (208) 232-6 10 I
Fax: (208) 232-6109
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Attorney for Defendants
IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO IN AND FOR THE COUNTY OF BANNOCK
HABIB SADID, an individual,
Plaintiff,
vs.
IDAHO STATE UNIVERSITY,
MICHAEL JAY LINEBERRY, and
JOHNIJANE DOES I THROUGH X,
whose true identifies are presently
unknown,
Defendants.

)
)
)
)
)
)
)
)
)
)
)
)
)
)

Case No. CV 2008-3942-0C

MOTION TO STRIKE AFFIDAVIT
OF HABm SADID

COME NOW, the Defendants, by and through counsel, and move the Court for an Order
striking the Affidavit of Habib Sadid dated October 29, 2009, and filed in opposition to the Motion
for Summary Judgment. This motion is made and based on Idaho Rules of Civil Procedure, Rule
I 2(t), and Rule 56( e), on the grounds and for the reason that the affidavit fails to set forth facts based
upon personal knowledge that would be admissible in evidence, and fails to show affirmatively that
the affiant is competent to testifY to the matter stated therein. Further, this affidavit should be
stricken as it violates the provisions of Rule 56(e), which prohibits a party opposing summary
judgment from relying upon mere allegations or denials in the parties' pleadings and requiring the
MOTION TO STRIKE AFFIDAVIT OF HABm SADID - 1

party to set forth specific facts showing a genuine issue for trial. In fact, the affidavit of Plaintiff
Sadid is nothing more than a recitation of the allegations set forth in the Amended Complaint,
without setting forth specific facts.
DATED this ~O day of October, 2009.
RACINE, OLSON, NYE, BUDGE
& BAILEY, CHARTERED

By:

---7-----------------+-----------

CERTIFICATE OF SERVICE
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I HEREBY CERTIFY that on the
day of October, 2009, I served a true and correct
copy of the above and foregoing document to the following person(s) as follows:
Sam Johnson
JOHNSON & MONTELEONE, L.L.P.
405 South Eighth Street, Suite 250
Boise, Idaho 83702

[

~U. S. Mail

Postage Prepaid
[ ] Hand Delivery
[ ] ~ernight Mail
[ '"1 Facsimile (208) 947-2424
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Attorney for Defendants
IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO IN AND FOR THE COUNTY OF BANNOCK
HABIB SADID, an individual,
Plaintiff,
vs.
IDAHO STATE UNIVERSITY,
MICHAEL JAY LINEBERRY, and
JOHN/JANE DOES I THROUGH X,
whose true identifies are presently
unknown,
Defendants.

)
)
)
)
)
)
)
)
)
)
)
)
)
)

Case No. CV 2008-3942-0C

MEMORANDUM IN SUPPORT OF
MOTION TO STRIKE AFFIDAVIT OF
HABmSADID

COME NOW, the Defendants, by and through counsel, and submit this memorandum in
support of the Motion to Strike Affidavit of Plaintiff Habib Sadid filed October 29,2009, pursuant
to Idaho Rules of Civil Procedure, Rule 12(1) and Rule 56(e). This affidavit consists solely of
Plaintiff's attempt to restate the allegations of the Amended Complaint, and to somehow give them
authenticity. However, the affidavit is literally nothing but legal conclusions, self serving conclusion
or allegations, it is completely devoid of any facts admissible in evidence, or any foundation
demonstrating that the Plaintiff is competent to testifY to the matter stated therein. These areas of
defect apply to the very basic allegations in support of Plaintiff's cause of action, and demonstrate
MEMORANDUM IN SUPPORT OF MOTION TO STRIKE AFFIDAVIT OF HABm SADID - 1

that the Plaintiff has absolutely no factual basis or support, and no admissible evidence to support
any claim in the Complaint, or to establish a genuine issue of fact. Specifically, the Defendants first
point out that in paragraph 1, the entire affidavit is acknowledged by the Plaintiff to be based upon
his "belief' and thus on its face is inadequate to support a claim of any genuine issue of fact.
However, more specifically, the Defendants object to paragraphs 2,5,6, 7, 8, 9, 10, 11, 12, 13, 15,
16, 17, 18, 19,20,21, as all are paragraphs containing allegations based upon hearsay, double
hearsay, speculation, rumor, or are self serving conclusary statements or opinions of the Plaintiff,
which lack foundation and are unaccompanied by any fact admissible in evidence or supported by
personal knowledge. Thus, the affidavit is insufficient to raise a genuine issue offact. See, Camp
v. Jiminez, 107 Idaho 878, 693 P.2d 1080 (Ct. App. 1984). Additionally, the Plaintiff attempts to
state numerous legal conclusions in the affidavit, such as those set forth in paragraphs 4,5, 7, 8, 9,
10, 13, 15, 17, 18, 19 and 20, yet the Plaintiff's attempt to set forth these legal conclusions or expert
opinion on legal matters is without any foundation. The allegations in the these paragraphs are
lacking foundation, both in terms ofthe affiant's background and training, as required under Idaho
Evidence Rule 702 to offer such conclusions, and in terms of a complete lack offactual basis upon
which any such a conclusion could be based. See, Dunlap v. Garner, 127 Idaho 599, 903 P.2d 1296
(1995); Evans v. Twin Falls County, 118 Idaho 21 0, 796 P.2d 87 (1990); Puckett v. Oalifabco, Inc.,
132 Idaho 816, 979 P.2d 1174 (1999).
The Idaho Supreme Court has long held that specific factual representations must be a part
of an affidavit which seeks to avoid a summary judgment. In the contact dispute in Casey v.
Highlands, 100 Idaho 505, 600 P.2d 1387 (1979), the Court held that where an affidavit failed to
specify factually what representations were made or when such statements were made and merely
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stated a conclusion that affiant relied upon the advice of the agent, such supporting affidavit was
inadmissibl e to show the absence of a genuine issue of material fact. Similarly here, the Plaintiffhas
offered nothing but conclusary statements, unsupported by any factual allegations, that the
Defendants engaged in retaliation or a pattern or scheme of retaliation against Plaintiff with the
intent to punish him for his free speech activities. He fails to offer even a single fact that the
Defendants were ever so motivated. He has made legal conclusions without demonstrating any
factual basis for these conclusions, even if he were qualified to make such legal conclusions.
Similarly, such was the case in Corbridge v. Clark Equip. Co., 112 Idaho 85, 730 P.2d 1005 (1986),
where in a products liability case the affidavit of a safety engineer was found to be conclusary in
nature and merely repeated allegations contained in the Plaintiff s Complaint, but did not establish
specific facts going to any design defect. The Court ruled that this was precisely the type offlawed
affidavit contemplated by this rule, which failed to establish facts sufficient to create a material issue
of fact of defective design, manufacture, or inspection, thus granting the summary judgment.
Precisely that situation exists with the Plaintiffs affidavit in this case, as it does nothing more than
recite, in a conclusary nature, the allegations from the Complaint. Principally, it attempts, without
the benefit of any specific facts to allege retaliation, and to allege a specific scheme or plan for
retaliation by the University and the individual Defendants. The Plaintiff s affidavit (and the record
as a whole) fails to even allege a single fact supporting the claim that any action by the Defendants
was motivated by an intent to retaliate for any specific act of the Plaintiff. Further, there is no fact
offered that the Defendants even communicated about the Plaintiffs activities, let alone formed a
plan to retaliate for them. More importantly, after assuming that retaliation exists or attempting to
so state in his conclusary fashion, the Plaintiff then further assumes the motivation of the
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Defendants. In paragraph 19, without the benefit of a single fact to support his conclusion, he
reaches the bold conclusion that all of Defendants' actions were motivated to retaliate. Not one fact
is offered. The Plaintiff claims that the Defendants would not have retaliated against him but for his
exercise of free speech. Under Idaho law, it is clear that this bold and unsupported statement is not
adequate under Rule 56(e), or the cases interpreting these rules to support a material issue of fact,
and thus the affidavit is clearly an inadequate to oppose summary judgment. In passing upon a
similar issue, the Idaho Supreme Court in Cates v. Albertson's, Inc., 126 Idaho 1030,895 P.2d 1223
(1995), held that an affidavit submitted by a truck driver, which attempted to state the corporate
policies and industry customs for loading and unloading trucks employed by Albertson's was found
to be inadequate and was not considered by the Court on summary judgment, as it did not
affirmatively establish that the affiant had personal knowledge of the corporate policies discussed
in the affidavit. Precisely the same situation exists here, in that the Plaintiff is claiming to have
personal knowledge of a policy or practice of retaliation against him, and thus the motivations and
thought processes ofthe Defendants, when in fact he presents no fact or series offacts to support his
conclusions. Thus, it is respectfully requested that the Court disregard this affidavit, as it is
inadequate under the Idaho Rules of Civil Procedure, fails to state facts which are admissible in
evidence, and thus, fails to establish a genuine issue of material fact to oppose summary judgment.

See also, Roper v. Elkhorn at Sun Valley, 100 Idaho 790, 605 P.2d 968 (1980); Hecla MiningCo.
v. Star-Morning Mining Co., 122 Idaho 778,839 P.2d 1192 (1992); and Marty v. State, 122 Idaho
766,838 P.2d 1384 (1992).

MEMORANDUM IN SUPPORT OF MOTION TO STRIKE AFFIDAVIT OF HABm SADID - 4

365

P

DATED this - - day of October, 2009.
RACINE, OLSON, NYE, BUDGE
& BAILEY, CHARTERED

ByCk-k1l 44J
£;JOHN A. BAILEY, JR.

CERTIFICATE OF SERVICE

30

I HEREBY CERTIFY that on the
day of October, 2009, I served a true and correct
copy of the above and foregoing document to the following person(s) as follows:

~

Sam Johnson
JOHNSON & MONTELEONE, L.L.P.
405 South Eighth Street, Suite 250
Boise, Idaho 83702

U. S. Mail
Postage Prepaid
[ ] Hand Delivery
[ ] Overnight Mail
['-1.. Facsimile (208) 947-2424

MEMORANDUM IN SUPPORT OF MOTION TO STRIKE AFFIDAVIT OF HABm SADID - 5

366

._lIZ.

IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT IN AND
FOR THE STATE OF IDAHO, COUNTY OF BANNOCK
HABIB SADID,
Plaintiff,
vs.
IDAHO STATE UNIVERSITY, ROBERT
WHARTON, JA Y KUNZE, MICHAEL
JA Y LINDEBERRY, MANOOCHEHR
ZOGHI, RICHARD JACOBSEN, GARY
OLSON, AUTHUR VAlLAS and
JOHN/JANES DOES 1 through X, whose
true identities are presently unknown,

Case No:CV-2008-0003942-0C
MINUTE ENTRY & ORDER

Defendants.
THE PARTIES came before the Court on the 2nd day of November, 2009 for hearing
on Defendant's Motion for Summary Judgment. Sam Johnson appeared in person on behalf
of the Plaintiff. John Bailey appeared in person on behalf of the Defendant. Stephanie
Morse was the Court Reporter.
At the outset, the Court heard oral argument on Defendant's Motion for Summary
Judgment.
Thereafter, the Court took the matter under advisement and will issue a decision
within 30 days.

Case No.: CV-2008-0003942-0C

MINUTE ENTRY & ORDER
Page 1 of2

DATED this

2nd day of November, 2009.

DAVID C. NYE
District Judge

CERTIFICATE OF SERVICE

~

I HEREBY CERTIFY that on the
day of November, 2009, I served a true
and correct copy of the foregoing document upon each of the following individuals in the
manner indicated.

~
o

Sam Johnson
Johnson & Monteleone, LLP
405 S. Eighth Street, Suite 250
Boise, Idaho 83702

o

U.S. Mail
Overnight Delivery
Hand Deliver
Fax: 208-947-2424

0u.s. Mail

John A. Bailey
Racine, Olson, Nye, Budge & Bailey, Chtd.
P.O. Box 1391
Pocatello, Idaho 83204

o Overnight Delivery
o Hand Deliver
o Fax: 232-6109

Deputy
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IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT IN AND

"

FOR THE STATE OF IDAHO, COUNTY OF BANNOCK
HABIB SADID,
Plaintiff,
vs.
Case No:CV-2008-0003942-0C

IDAHO STATE UNIVERSITY, ROBERT
WHARTON, JAY KUNZE, MICHAEL
JA Y LINDEBERRY, MANOOCHEHR
ZOGHI, RICHARD JACOBSEN, GARY
OLSON, AUTHUR VAlLAS and
JOHN/JANES DOES I through X, whose
true identities are presently unknown,

MINUTE ENTRY & ORDER

Defendants.
The Court took Defendants' Motion for Summary Judgment on November 2,2009,
and was to have issued a decision on or before December 2, 2009. Due to the Court's
calendar, other decisions that had to be issued, and the complexity of this case, this decision
was not timely issued on December 2, 2009. Therefore, the parties are given notice that a
decision will be issued on or before December 18, 2009 .
DATED this

7

.;~

day of December, 2009.

~~

DAVID C. NYE
District Judge
Case No.: CV -2008-0003942-0C
MINUTE ENTRY & ORDER

Page 1 of2
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CERTIFICATE OF SERVICE
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I HEREBY CERTIFY that on the ~
day of December, 2009, I served a true
and correct copy of the foregoing document upon each of the following individuals in the
manner indicated.

oIl~r(;l·t'emight
U.S. Mail
/;
Delivery- r;:uL~
o Hand Deliver
o Fax: 208-947-2424
o U.S. Mail
GJOvemight Delivery ~
o Hand Deliver
o Fax: 232-6109

Sam Johnson
Johnson & Monteleone, LLP
405 S. Eighth Street, Suite 250
Boise, Idaho 83702
John A. Bailey
Racine, Olson, Nye, Budge & Bailey, Chtd.
P.O. Box 1391
Pocatello, Idaho 83204

r
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IN THE DISTRIT COURT OF THE SIXTH JUDICIAL DISTRICT OF
STATE OF IDAHO, IN AND FOR THE COUNTY OF B

HABIB SADID, an individual,
Plaintiff,
v.

Case No. CV-2008-3942-0C

IDAHO STATE UNIVERSITY, ROBERT
WHARTON, JAY KUNZE, MICHAEL
JAY LINEBERRY, MANOOCHEHR
ZOGHI, RICHARD JACOBSEN, GARY
OLSON, AUTHUR VAlLAS and
JOHN/JANE DOES I through X, whose
true identities are presently unknown,

DECISION ON MOTION FOR
SUMMARY JUDGMENT

Defendants.

This matter came before this Court for hearing on Defendant's Motion for
Summary Judgment on November 2, 2009.

The Plaintiff was represented by Sam

Johnson. The Defendants were represented by John Bailey. Stephanie Morse was the
court reporter. The Court reviewed the documents submitted by the parties, heard oral
argument from counsel, and took the matter under advisement. Now, the Court issues its
decision granting the Defendants' Motion for Summary Judgment.

BACKGROUND AND PROCEDURAL HISTORY
The Plaintiff, Habib Sadid, was an associate professor in the Department of Civil
Engineering at Idaho State University ("ISU"). He began working for the University in
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1991. In 1993, Sadid was given full tenure and he became an associate professor. In
1999, he became a full professor at ISU.
In 2001, Sadid published a letter to ISU faculty and administrators. The letter
criticized the ISU administration for its plan to merge the College of Technology with the
College of Engineering. The administration eventually decided not to follow through
with the merger for 2001 and the plan did not arise again until 2003.
In 2003, Sadid spoke to the Idaho State Journal about the merger again.

Sadid

argues that the plan was designed in secret, which is deceptive to the community and to
ISU faculty and staff. Some of Sadid's comments were published in the paper and some
were published internally by ISU. Sadid contends that ISU retaliated against him for the
comments made in 2001 and 2003.
Sadid claims that some of the acts of retaliation are that ISU did not perform its
faculty evaluations of him from 2001 to 2006. Sadid alleges that more acts of retaliation
came in 2006 when he was not appointed as the chair of the College of Engineering and
in 2008 when Michael Lineberry wrote an e-mail which referred to Sadid as a "nut case."
Sadid claimed that the Lineberry statement defamed him and that it is part of the
retaliation against him.

Sadid claims that the 2006 retaliation led to an economic loss

suffered by Sadid in the amount of $35,000 per year. On August 24, 2006, Sadid was
offered an opportunity to apply for the chair position, however, he declined. The position
was eventually given to a candidate outside of ISU. Additionally, Sadid alleges that ISU
has further retaliated against him by increasing his salary at the lowest percentage.

CV-2008-3942-0C
DECISION ON MOTION FOR SUMMARY JUDGMENT
Page 2 of 25
372

On September 29, 2008, Sadid filed a non-verified Complaint against ISU and
Lineberry that contains three counts:

(1) violation of constitutional rights under 42

U.S.C. §1983; (2) Breach of Employment Contract and the implied Covenant of Good
Faith and Fair Dealing; and (3) Defamation of Character. The Prayer for Relief seeks
monetary damages, costs, and attorney fees. On August 27,2009, Sadid filed a Motion to
Amend Complaint and attached a proposed amended complaint to the motion.

The

motion states that it is based upon the grounds that Sadid needed to identify and include
additional Defendants and needed to include additional factual allegations based upon
discovery ensued to date. The Motion to Amend Complaint was set for hearing on
October 5, 2009.

The Defendants, ISU and Lineberry, filed a motion for summary

judgment based on the original Complaint and set it for oral argument on October 13,
2009.

In response to the motion for summary judgment, Sadid filed a motion for

additional time under Rule 56(f), which the Court granted. The Court also granted the
motion to amend complaint and on October 15, 2009, Sadid filed his First Amended
Complaint, which added six more defendants: Robert Wharton; Jay Kunze; Manoochehr
Zoghi; Richard Jacobsen, Gary Olson; and Authur Vailas. 1 The amended complaint also
added new factual allegations but retained the same three counts: (l) count one - claim
under §1983; (2) count two - breach of employment contact and implied covenant of
good faith and fair dealing; and (3) count three - defamation. Additionally, the Prayer
Nothing in the record suggests that the added defendants were properly served with the
Amended Complaint. However, Defendants' Reply Memorandum re: Defendants' Motion for
Summary Judgment states that it is filed on behalf of all defendants. Therefore, it appears that
the added defendants have at least voluntarily appeared in this matter.
I
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for Relief in the amended complaint still sought monetary damages, costs, and attorney
fees. However, it also sought injunctive relief ordering ISU to instate Sadid as Chair of
the College of Civil Engineering. No other relief is sought.
After allowing Sadid the additional time he requested pursuant to IRCP 56(f), oral
argument on Defendants' motion for summary judgment occurred on November 2,2009.
The Court deems the summary judgment motion to be against the Amended Complaint
and against all defendants.

STANDARD OF REVIEW
Rule 56(c) of the Idaho Rules of Civil Procedure allows that summary judgment
"shall be rendered forthwith if the pleadings, depositions and admissions on file, together
with the affidavits, if any, show that there is no genuine issue as to any material fact and
that the moving party is entitled to a judgment as a matter of law." Smith v. Meridian

Joint School Dist. No.2, 128 Idaho 714, 718, 918 P.2d 583, 587 (1996) (quoting LR.C.P.
56(c)); see also Idaho Building Contractors Association v. City of Coeur d'Alene, 126
Idaho 740, 890 P.2d 326 (1995); Avila v. Wahlquist, 126 Idaho 745, 890 P.2d 331 (1995).
The burden of establishing the absence of a genuine issue of material fact rests at
all times with the party moving for summary judgment. Finholt v. Cresto, 143 Idaho
894, 896-97, 155 P.3d 695, 697-98 (2007). Generally, the record is to be construed in the
light most favorable to the party opposing summary judgment, with all reasonable
inferences drawn in that party's favor. Id. If reasonable persons could reach different
conclusions or inferences from the evidence, the motion must be denied. Id. However,
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the nonmoving party must submit more than just conclusory assertions that an issue of
material fact exists to withstand summary judgment. The nonmoving party's case must
be anchored in something more than speculation, and a mere scintilla of evidence is not
enough to create a genuine issue of fact. Id.; Tuttle v. Sudenga Industries, Inc., 125 Idaho
145,868 P.2d 473 (1994).
Summary judgment is properly granted in favor of the moving party, when the
nonmoving party fails to establish the existence of an element essential to that party's
case upon which that party bears the burden of proof at trial. Thomson v. Idaho Ins.

Agency, Inc., 126 Idaho 527, 530-31, 887 P.2d 1034, 1037-38 (1994); Badell v. Beeks,
115 Idaho 101, 102, 765 P.2d 126 (1988)). The party opposing the summary judgment
motion "may not rest upon the mere allegations or denials of that party's pleadings, but
the party's response, by affidavits or as otherwise provided in this rule, must set forth
specific facts showing that there is a genuine issue for trial." Id. (quoting IDAHO R. elV.
P. 56(e); Nelson v. Steer, 118 Idaho 409,797 P.2d 117 (1990)). If the nonmoving party
does not come forward as provided in the rule, then summary judgment should be entered
against that party. State v. Shama Resources Ltd. Partnership, 127 Idaho 267, 270, 899
P.2d 977,980 (1995).
DISCUSSION
On or about September 14, 2007, Sadid filed a formal complaint with the Equal
Employment Opportunity Commission ("EEOC") and claimed ISU discriminated against
him for his national origin and/or religion and also retaliated against him since 2001.
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Sadid asserts that claim was filed under Title VII of the Civil Rights Act.

He

acknowledges that he received a "right to sue" letter from the EEOC and he was
informed that he must file a Title VII civil action for illegal discrimination within 90 days
of receiving the letter. Sadid admits he abandoned any claim under Title VII and is now
pursuing the claims under § 1983 and he claims that the only time barring for filing
Section 1983 claim is the statute of limitation as discussed below. Therefore, this matter
does not concern Title VII but concerns 42 U.S.C. § 1983, breach of contract law, and the
Idaho Tort Claims Act. The Court will first address the § 1983 Claim.
I. Plaintiffs 42 U.S.C. § 1983 Claim

Sadid claims that the Defendants have violated his right to freedom of speech
under the First Amendment of the United States Constitution and Article 1 Sections 9 and
10 of the Idaho Constitution along with his property rights under the Fifth and Fourteenth
Amendments to the United States Constitution and Article 1 Section 13 of the Idaho
Constitution. Sadid seeks relief for these alleged violations under Title 42 Section 1983
of the United States Code.
Sadid alleges that in his capacity as a faculty member and full professor of ISU, he
has, from time to time, openly and publicly expressed his views regarding matters of
public concern relating to ISU and its standing in the academic and local community.
See, First Amended Complaint, pg. 5, para. 13. Sadid further specifically identifies two

separate incidences in which he claims he exercised his protected right to free speech.
First, he alleges that in 2001 he published a letter to his fellow faculty members and to
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ISU administrators criticizing ISU's decision to merge the College of Technology with
the College of Engineering. ld., at para. 14. Second, Sadid alleges that in 2003, he
publically spoke out against ISU's renewed plan, designed in secret, to merge the two
colleges and that some of his comments were published in the Idaho State Journal while
other of his comments were published internally at ISU. ld., at para. 15. Sadid claims
that the University retaliated against him for the expression of protected speech.
There are five questions the court must answer to determine whether under § 1983
there is a valid First Amendment retaliation claim. Eng v. Cooley, 552 F.3d 1062, 1070
(9th Cir. 2009). The questions are:
1. whether the plaintiff spoke on a matter of public concern;
2. whether the plaintiff spoke as a private citizen or public employee;
3. whether the plaintiff s protected speech was a substantial or motivating factor in
the adverse employment action;
4. whether the state had an adequate justification for treating the employee
differently from other members of the general public; and
5. whether the state would have taken the adverse employment action even absent the
protected speech.

ld. If the plaintiff did not speak as a citizen on a matter of public concern then the
plaintiff does not have a First Amendment cause of action based on his employer's
th

reaction to the speech. Brewster v. Bd. Of Educ., 149 F.3d 971 (9 Cir. 1991). The
plaintiff has the burden of proof on the first three tests. That is, Plaintiff has the burden

CV-2008-3942-0C
DECISION ON MOTION FOR SUMMARY JUDGMENT
Page 7 of 25

of showing that: (1) "the speech addressed an issue of public concern"; (2) "the speech
was spoken in the capacity of a private citizen and not a public employee"; and (3) "the
state took adverse employment action" and the speech "was a substantial or motivating
factor in the adverse action." Jacobson v. Schwarzenegger, --. F.Supp.2d ----, 2009 WL
2633762 (C.D.Cal. 2009). Only if plaintiff passes these three tests does the burden shift
to the defendants to show that the government's interests outweigh the plaintiffs First
Amendment rights, or that it would have taken the same action even in the absence of the
protected conduct. Id.
1. Matter of Public Concern. A public employee's speech is protected under the
First Amendment only if it falls within the core of First Amendment protection--speech
on matters of public concern. Engquist v. Oregon Dept. of Agr., ---

u.s. ----, 128 S.Ct.

2146,2152, 170 L.Ed.2d 975 (2008); Connick v. Myers, 461 U.S. 138, 146-47, 103 S.Ct.
1684, 75 L.Ed.2d 708 (1983). The Supreme Court has made clear that public employees
do not surrender all their First Amendment rights by reason of their employment. Rather,
the First Amendment protects a public employee's right, in certain circumstances, to
speak as a citizen addressing matters of public concern. Garcetti v. Ceballos, 547 U.S.
410,417, 126 S.Ct. 1951, 164 L.Ed.2d 689 (2006); see Connick, 461 U.S. at 143, 103
S.Ct. 1684; Pickering v. Bd. ofEduc., 391 U.S. 563, 568, 88 S.Ct. 1731,20 L.Ed.2d 811
(1968).
The question of whether the matter was a public concern is a question of law.
Berry v. Dept. of Soc. Servs., 447 F.3d 642, 648 (9th Cir. 2006). If the speech in question
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does not address a matter of public concern then it is unprotected. Eng at 1071. When
the speech is a political, social or other concern to the community, then it is a matter of
public concern. Connick v. Myers, 461 U.S. 128, 103 S.Ct. 1684 (1983). Alternatively,
if the speech deals with "individual personnel disputes and grievances" and it is not
related to the "relevance to the public's evaluation of the performance of governmental
agencies" then it is not a matter of public concern. McKinley v. City of Eloy, 705, F.2d
111 0, 1114 (9 th Cir. 1983). Whether an employee's speech addresses a matter of public
concern must be determined by the content, form, and context of a given statement, as
revealed by the whole record. Connick, 461 U.S. at 147-148. The plaintiff bears the
burden of showing the court that the speech is a matter of public concern. Eng citing
Connick.

Sadid claims that he was speaking of a matter of a public concern. In two of the
letters (Exhibit A, written February 9, 2003 and March 9, 2003) the Court infers that
Sadid is arguing that this is a matter of public concern because it is an issue of interest to
the tax paying public. However, "[t]o presume that all matters which transpire within a
government office are of public concern would mean virtually every remark and certainly
every criticism directed at a public official would plant the seed of a constitutional case."
Connick at 149, 103 S.Ct. 1684. Therefore, to simply claim that all matters relating to

ISU's plans of department mergers are matters of public concern is overly broad.
The Defendant directed the Court to a case that is similar to this one, Hong v.
Grant, 516 F.Supp.2d 1158 (C.D. Cal. 2007). In Hong, the defendant (among several
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others named) was Grant, who was the Chair of the Department of Chemical Engineering
and Materials Science at the University of California-Irvine. The plaintiff was Hong,
who was an engineering professor at the university. He made several critical statements
about the hiring and promotion of other professors. He claimed his First Amendment
rights were violated when the university retaliated against his statements by denying him
a salary increase. The defendants moved for summary judgment, which the district court
granted in their favor.
The district court analyzed whether Hong's statements were matters of public
concern and concluded that they were not by stating: "While Hong argues that his
statements are of public concern because they exposed government waste and
mismanagement, they are more properly characterized as internal administrative disputes
which have little or no relevance to the community as a whole." Id. at 1169. The court
followed the rule set out in Connick that a statement by an employee is not the public's
concern if it "cannot fairly be considered as relating to any matter of political, social or
other concern to the community." Hong at 1169 quoting Connick, 461 U.S. at 146, 103
S.Ct. 1684.
The Hong Court also related its decision to a

i h Circuit case, Colburn v. Trustees

of Indiana University, 973 F.2d 581 (ih Cir. 1992). In Colburn, two professors claimed

that they were denied tenure and a promotion because the university retaliated against
their claimed protected speech. In the letters that the professors wrote they claimed that
the "integrity of the University was being threatened." Id. at 586. The court held that
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even though the public would have appreciated the knowledge of the alleged wrongdoing
of the department, it noted that simply because the matter would be interesting to the
public does not make it a matter of public concern. Jd. As a result, the court granted the
defendant's motion for summary jUdgment against the two professors.
After reviewing the argument of Sadid, the case law, and the entire content, form
and context of his letters, the Court disagrees with Sadid's claim that this was a matter of
public concern.

The Court finds that the letters contain nothing more than personal

grievances against ISU regarding matters that relate directly to Sadid's interest in his
employment. The content and opinions may in fact be interesting to the public; however,
the value of interest alone does not make the matter a public concern. Furthermore,
simply because it involves a matter that may have occurred behind close governmental
doors does not make it a public concern. Sadid's statements go more to matters of an
internal administrative dispute than a matter of public concern. Here, Sadid has failed to
show that the statements made were a public concern. He cannot pass the 1st test under
Eng. As a result, Sadid does not have a valid First Amendment claim for protected

speech.
2. Speaking as a Public Employee or Private Citizen. When a person enters the
government employee workforce, by necessity, he must accept certain limitations on his
freedom. Waters v. Churchill, 511 U.S. 661, 671, 114 S.Ct. 1878 (1994). Government
employers need a significant degree of control over their employees' words and actions,
much like private employers do. Connick at 143, 103 S.Ct. at 1684. If the government

CV-2008-3942-0C
DECISION ON MOTION FOR SUMMARY JUDGMENT
Page 11 of25

employer did not have control "there would be little chance for the efficient provision of
public services." Id.
To this end, the Government, as an employer, must have wide discretion
and control over the management of its personnel and internal affairs. This
includes the prerogative to remove employees whose conduct hinders
efficient operation and to do so with dispatch. Prolonged retention of a
disruptive or otherwise unsatisfactory employee can adversely affect
discipline and morale in the work place, foster disharmony, and ultimately
impair the efficiency of an office or agency.
Arnett v. Kennedy, 416 U.S. 134, 168, 94 S.Ct. 1633, 1651, (1974). Also, governmental

employees "often occupy trusted positions in society" and therefore, when they speak out
in public "they can express views that contravene governmental policies or impair the
proper performance of governmental functions." Id.
Sadid asserts that he was speaking as a private citizen when he wrote the articles
2

for the newspaper. He argues that because his job description does not mention anything
to the fact of a duty to write newspaper articles that critique the ISU administration is
evidence that he was speaking as a citizen. The Court disagrees with Sadid's argument.
Whether his job description requires him to write articles is not the determining factor of
him being in the role of a citizen or a public employee. After reviewing Sadid's letters
that were published, the Court finds that the tone of the letters is that of an employee of
ISU. Additionally, Sadid should understand that he has limitations of his speech that he
accepted when becoming a state employee. Furthermore, Sadid continuously argues in
his brief and even in the published article itself that he was speaking as a private citizen,
This argument is directly contrary to his assertion in the Amended Complaint that he spoke in
"his capacity as a Faculty Member and Full Professor ofISU".
2
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yet in both of the published articles he identifies himself as an ISU employee. Therefore,
due to the tone and language of the letter the Court finds that Sadid was speaking as an
employee and not as a private citizen. As a result, Sadid has also failed to meet the 2nd
test under Eng.

3. Whether the Protected Speech was a Substantial or Motivating Factor in
ISU's Action.

As found in the discussion above, the Court finds in favor of the

Defendants on this issue for two reasons: 1) the letters written by Sadid were not
protected speech and 2) nothing in the evidence provided by the Plaintiff proves that ISU
had any motivation for not hiring Sadid as the Chair. In fact, the Court finds that there is
nothing in the record to suggest that Sadid even applied for the position of Chair.
Without such an application, Sadid could have no reasonable expectation that he would
rd

be hired for the position. Sadid has failed to meet the 3 test under Eng.
In light of the foregoing analysis, Sadid's First Amendment claim fails each of the
first three questions under the Eng test and the Court finds that there is not a valid First
Amendment claim. Therefore, Defendants are granted summary judgment on Count One.
II. Breach of Contract and Implied Warranty
Sadid alleges, in Count Two of his Amended Complaint, that ISU breached his
employment contract and breached the implied warranty of good faith and fair dealing
associated with that contract.

Specifically, Sadid alleges that ISU and its employees

failed to perform annual evaluations of Sadid for the years 2001 through 2006 and that
this failure constitutes a breach of ISU policy and his employment contract. Defendants
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allege, in their motion for summary judgment, that they are entitled to summary judgment
on Count Two because the contract claim is time barred, plaintiff has failed to establish a
breach, plaintiff has failed to establish any damages, and because he failed to follow the
grievances procedures set forth in the Faculty Handbook.
In response to defendants' summary judgment motion as to Count Two, Sadid
argues that breaches occurring in 2003 through 2006 are not barred by the five year
statute of limitations and breaches occurring in 2001 and 2002 are not time barred
because they are "captured" by the continuing violation doctrine. Additionally, Sadid
argues that he did file a grievance under the Faculty Handbook and that it was denied.

1. Whether The Contract Claim Is Time Barred. An action for a written
contract must be brought within five years. 1. C. § 5-216. The statutory time period does
not begin to run until a cause of action has accrued. Saddlehorn Ranch Landowner's,

Inc. v. Dyer, 146 Idaho 747, 750, 203 P.3d 677, 680 (2009); citing Simons v. Simons, 134
Idaho 824, 830, 11 P.3d 20, 26 (2000).

Sadid is claiming that ISU had a contractual

obligation to perform annual evaluations and ISU breached the contract because from
2001 until 2006 ISU did not complete his annual evaluations.
Sadid argues that because the Complaint was filed on September 29, 2008, the
five year statute of limitations allows the Court to look back to September 29, 2003, for
any alleged breach of contract.

Sadid further argues that the "continuing violation"

doctrine applies to his breach of contract claim and would allow him to attach the 2001
and 2002 alleged breaches. Sadid did not provide any law that supports the argument that
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the "continuing violation" doctrine applies to contract actions as opposed to § 1983
actions or state tort actions. The Court did not find any law that states that the doctrine
relates to claims of breach of contract, similar to this situation.
In the absence of any case law on this issue, this Court finds that each incidence each time an evaluation was not performed - constitutes a separate breach and not an
ongoing breach. To find otherwise would effectively render the limitation period for any
cause of action alleging failure to perform meaningless when the performance is to be
done on a regular basis. The purpose of a statute of limitations is to bar stale claims and
avoid problems of proof arising from stale memories. Accepting Sadid's continuing
violation theory on a breach of contract claim would hinder and frustrate the ultimate aim
of limitations periods. The breach of contract claim does not involve an ongoing breach
but multiple separate breaches. Therefore, the statute of limitations bars any alleged
breach occurring more than five years prior to the filing of the Complaint. Sadid cannot
purse a breach of contract claim for any event occurring prior to September 29, 2003.
2. Whether Plaintiff Has Shown a Breach of Contract.

Sadid claims that the

failure of ISU to do the evaluations caused him damages because he did not receive an
annual salary increase or the Chair position. Sadid directs the Court to section (B)(I) of
the ISU Handbook, which states:
Each year the chair of a department must submit to the Dean of the Chair's
college an evaluation of each faculty member in that department. .. the
evaluation, together with the opinion of higher administrators, will be used
as one (1) basis for the final recommendation relative to reappointment,
nonreappointment, acquisition or tenure, or as other personnel action,
whichever is appropriate.
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FACULTY/STAFF HANDBOOK, Part 4, Section IV, (B)(1). The Defendants argue that
(B)(7) actually applies, which states:

It is the policy of the Board that at intervals not to exceed five (5) years
following the award of tenure to faculty members, the performance of
tenured faculty must be reviewed by members of the department or unit and
the department chairperson or unit head. The review must be conducted in
terms of the tenured faculty member's continuing performance in the
following general categories: (a) teaching effectiveness, (b) research or
creative activities, (c) professional related services, (d) other assigned
responsibilities, and (e) overall contributions to the department.

FACULTY/STAFF HANDBOOK, Part 4, Section IV, (B)(7). Overall, after reviewing the
ISU faculty handbook provisions that counsel has provided, the Court does not agree with
Sadid's argument of a breach of contract by ISU by failure to conduct an annual
evaluation of Sadid. The Court recognizes that Defendant Kunze acknowledged that he
had a responsibility to conduct faculty evaluations and that he did not complete the
performance evaluation process with Sadid on an annual basis.

Kunze's Deposition,

Exhibit A to the Affidavit of Counsel, p. 46, LI. 11-22; p. 49, LI. 9-14; p. 56, LI. 1-10; p.
62, LI. 2-22.

However, Sadid received his tenure in 1993, and according to the ISU

Faculty Handbook, annual evaluations of a tenured professor are not required. What
matters in this case is whether Sadid received an evaluation every 5 years after receiving
tenure. For the five year period immediately preceding the filing of the Complaint Sadid
testified that he did not receive an evaluation in 2003, 2004, 2005, and 2006. See,

Affidavit ofPlaintiff in Opposition to Defenndants' Motion for Summary Judgment, para.
5.

There is nothing in the record relating to 2007 or 2008.
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If Sadid received an

evaluation in either of these years, his breach of contract claim fails. Sadid, as plaintiff,
carries the burden of proof on the issue of breach of contract. His failure to provide any
evidence that ISU failed to evaluate him at any time during the five years immediately
preceding the filing of his Complaint warrants summary judgment against him on the
breach of contract claim.
Alternatively, the Court does not need to determine whether or not the evaluations
were completed at least every five years for a tenured professor because Sadid did not
provide any evidence that shows he had a contract for a yearly salary increase.
Additionally, at the hearing for this motion, Sadid did not rebut the Defendant's claim
that he could not receive the Chair position simply because he did not apply for the
position. Sadid's contract does not guarantee annual evaluations, yearly salary increases,
or the Chair position. He has not shown any injury from the alleged breach of contract.
The Court grants Defendants summary judgment on Count Two of the Amended
Complaint, the breach of contract claim, on the grounds that the statute of limitations has
terminated any claim for breach occurring prior to September 29, 2003, and that the
Plaintiff has not shown that ISU failed to evaluate him at any time within the five years
immediately preceding the filing of the Complaint. Alternatively, Sadid has not shown a
contractual requirement that in which the parties agreed to assign Sadid the Chair
position, a yearly salary increase, or an annual evaluation.

ISU did not breach the

contract. Defendants are granted summary judgment on Count Two.
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III. The Defamation Claim
Sadid alleges, in Count Three of his Amended Complaint, that Lineberry and ISU
defamed him.

This is a tort claim under state law.

Specifically, Sadid alleges that

Lineberry sent an e-mail on the ISU email system on August 1, 2008, and it addressed
matters regarding the operation of the College of Engineering. Also in the e-mail was a
statement about Sadid that referred to him as a "nut case." Sadid alleges that the contents
of the email were defamatory to his character and that the e-mail constituted retaliation.
Lineberry and ISU moved for summary judgment on Count Three on the grounds that
Sadid failed to file a Notice of Tort Claim prior to commencing litigation, that defendants
are entitled to immunity under I.C. § 6-904(3), and that no defamation occurred.
In response to Defendants' motion for summary judgment as to Count Three,
Sadid argues that his Notice of Tort Claim was timely filed because it was filed before
the filing of the Amended Complaint, that Lineberry was not acting within his official
capacity at ISU when he made the "nut-case" statement, and that Lineberry acted with
malice such that the immunity under I.C. § 6-904(3) does not apply.

1. Whether the Plaintiff's Defamation Claim is Barred by the Idaho Tort
Claim Act.

Sadid filed his original Complaint on September 29, 2008. He served the

Complaint and Summons on ISU and Lineberry on October 15, 2008. See, Affidavit of

Service signed by Eric Hansen and jiled on October 31, 2008, and Affidavit of Service
signed by Jamie Hansen andjiled on October 31, 2008. Two copies of the Summons and
Complaint and Demand for Jury Trial were served on the Attorney General on October 6,
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2008.

See, Affidavit of Service signed by Tri-County Process Serving and filed on

October 15, 2008.

Defendants ISU and Lineberry filed a Motion to Dismiss on

November 26, 2008, alleging that Plaintiff had not properly served the Secretary of State
as required by the ITCA.

On December 3, 2008, Plaintiff served the Summons,

Complaint and Notice of Tort Claim on the Secretary of State. See, Affidavit of Service

signed by Tri-County Process Serving and filed on December 8, 2008. 3 Sadid filed his
Amended Complaint on October 15, 2009. It alleges that "A written Notice of Tort
Claim has been filed in compliance with the Idaho Tort Claims Act, with the Secretary of
State for the State of Idaho pursuant to Idaho Code § 6-905 and § 6-907." See paragraph

32 ofthe Amended Complaint.
Lineberry's e-mail that Sadid claims is defamatory was sent in August 2008.
Whether his defamation claim is barred is an issue that "can be decided as a matter of law

via the notice requirement of the Idaho Tort Claims act." McQuillen v. City of Ammon,
113 Idaho 719, 722, 747 P.2d 741, 744 (1987).
Idaho Code § 6-905 reads:
All claims against the state arising under the provisions of this act and all
claims against an employee of the state for any act or omission of the
employee within the course or scope of his employment shall be presented
to and filed with the secretary of state within one hundred eighty (180) days
from the date the claim arose or reasonably should have been discovered,
whichever is later.
The Notice of Tort Claim is not in the Court's file. However, the Affidavit of Plaintiff in
Opposition to Defendants' Motion for Summary Judgment states that "A written Notice of Tort
Claim has been filed in compliance with the Idaho Tort Claims Act, with the Secretary of State
for the State ofIdaho pursuant to Idaho Code § 6-905 and § 6-907." See paragraph 20 a/the
Affidavit.
3
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I.e. §6-905. The statutory period begins to run at the occurrence of the wrongful act
even if the full extent of damage is unknown. McQuillen, 113 Idaho, at 722.
"Knowledge of facts which would put a reasonably prudent person on inquiry is the
equivalent to knowledge of the wrongful act and will start the running of the l20-day
period." Id. The ITCA states that the claim must be "presented and filed within the time
limits." I.C. § 6-908.

The State or its employee has 90 days to respond to the claim.

I.C. § 6-909. If the claim is denied, the claimant may institute an action in the district
court. I.C. § 6-910. Compliance with the Idaho Tort Claims Act's notice requirement is
a mandatory condition precedent to bringing suit, the failure of which is fatal to a claim,
no matter how legitimate." McQuillen (citing Overman v. Klein, 103 Idaho 795, 654 P.2d
888 (1982); I.e. § 6-908). The notice requirement is in addition to the applicable statute
of limitations. Id.
In the original Complaint filed on September 29,2008, the Plaintiff did not allege
the he had filed a written notice in compliance with the Idaho Tort Claims Act. The
Plaintiff argues that this was remedied by his Amended Complaint filed on October 15,
2009, which does note the filing of the notice with the Secretary of State. Plaintiff's First

Amended Complaint And Demand For Jury Trial, p. 9.

However, the Plaintiffs

argument is misleading, whether the Amended Complaint corrects the problem is
irrelevant. The focus should be that the Plaintiff filed suit hefore he filed the notice with
the Secretary of State, which is a mandatory condition precedent to bringing the suit.
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In Euclid Ave. Trust v. City of Boise, 146 Idaho 306, 193 P 3d 853 (2008), Euclid
filed a Complaint, Petition for Judicial Review and Request for Jury Trial on December
12, 2005. The pleading sought judicial review of the City's actions, a declaration that an
emergency ordinance was invalid, mandatory relief and civil damages. A few days after
the complaint was filed, Euclid filed a tort claim. Euclid filed an amended complaint in
January, adding a due process claim. The City filed a motion to dismiss and a motion for
summary judgment.

The trial court granted the City summary judgment and Euclid

appealed. On appeal, the Idaho Supreme Court recognized that the trial court had granted
summary judgment to the City on Euclid's claim under the ITCA because Euclid did not
comply with the notice requirements of the ITCA. The Supreme Court affirmed the
summary judgment without any discussion of whether the amended complaint cured the
failure to file the notice before filing suit.
Plaintiff, in effect, asks the Court to ignore the filing of the original complaint and
to look only to the filing of the amended complaint to determine if notice was timely
gIven.

However, plaintiff also argues that for purposes of deciding the statute of

limitations issues, the filing of the amended complaint relates back to the date of filing of
the original complaint. These are inconsistent positions. A plaintiff cannot "cure" a
failure to give proper notice prior to filing suit by giving such notice after filing suit. To
do so defeats the purpose of the notice requirement. Sadid's original Complaint alleged a
claim for defamation. This claim clearly falls under the ambit of the ITCA. ISU and
Lineberry had the right to receive a notice of this claim before litigation began. ISU and
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Lineberry had the right to have 90 days to decide whether to accept or reject the claim
before litigation began. Those rights, granted under the ITCA, were denied when Sadid
served the notice of tort claim with the complaint on the Secretary of State. By then, the
complaint for defamation had been filed and the purposes for the notice requirement
frustrated.
The purposes of the notice of claim requirement under the ITCA are to: (1) save
needless expense and litigation by providing opportunity for amicable resolution of
differences among parties, (2) allow authorities to conduct a full investigation into the
cause of the injury in order to determine the extent of the state's liability, if any, and (3)
allow the state to prepare defenses. Driggers v. Grafe, --- P.3d ----, 2009 WL 4067998
(Ct. App. 2009). Therefore, using its discretion, the Court finds that the alleged
defamation claim is barred by the Idaho Tort Claim Act as to any claim against ISU or
against Lineberry alleging he acted within the scope of his official capacity at ISU. 4
In reaching this conclusion, the court is aware of Madsen v. Idaho Dept. of Health

and Welfare, 114 Idaho 624, 759 P.2d 915 (Ct. App. 1988), in which the Court of
Appeals suggested that a plaintiff could dismiss his complaint without prejudice, serve
his notice under the ITCA, and then file a new complaint - if the time period for serving
notice had not yet expired. However, Sadid did not dismiss his Complaint but merely
filed an Amended Complaint, thus frustrating the purposes of the notice requirement.
Sadid even filed a Notice of Intent to Take Default prior to the filing of the Amended

4

These are the only two defendants against whom the defamation claim is asserted.
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Complaint and within 90 days of the time he claims the notice of tort claim was served on
the Secretary of State. Obviously, Sadid had no intent to stay litigation while the State
investigated his claim or the other purposes of the notice requirement were met.
2. Whether Immunity Applies. Defendants argue that even if the defamation
action is not barred by the notice requirements of the ITCA, they have immunity under
I.C. § 6-904(3). That statute states:
A government entity and its employees while acting within the
course and scope of their employment and without malice or
criminal intent shall not be liable for any claim which:
3. Arises out of assault, battery, false imprisonment, false
arrest, malicious prosecution, abuse of process, libel, slander,
misrepresentation, deceit, or interference with contract rights.

Plaintiffs Amended Complaint asserts that Lineberry acted with malice when he sent the
--

e-mail. Sadid further argues in opposition to summary judgment that Lineberry did not
act within his course and scope of employment when he sent the e-mail. I.e. § 6-903(a)
states that the State is only liable for wrongful acts of its employees if they were acting
within the course and scope of employment.

Therefore, Sadid cannot bring this

defamation action against ISU. Lineberry, on the other hand, cannot claim the immunity
afforded by I.C. § 6-904(3) for conduct falling outside the scope of his employment and
done with malice.
3. Whether Defamation Occurred. If the comments do not harm the reputation
of the plaintiff in the community or deter third parties from associating with him then
they are not defamatory comments, even if they are derogatory. Rubenstein v. University
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of Wisconsin Bd. Of Regents, 422 F.Supp. 61, 64 (E.D. Wis. 1976). Additionally, if
comments are not made to the general community then the community cannot "lower its
estimation" of the plaintiff. ld. In Rubenstein, the plaintiff filed a claim of defamation
for the defendant's comment of "old biddy" referring to the plaintiff, along with an
additional opinion that the plaintiff was not suitable for the promotion at issue and also
commenting that the plaintiff was ''just out to make trouble." ld. The court dismissed the
plaintiffs defamation claims because the remarks did not harm her reputation. ld.
The issue of defamation in this case is much like that of Rubenstein. Sadid claims
that the comments made by Lineberry were defamatory and resulted in him not getting
the Chair position. The e-mail was not sent to the general public and therefore it could
not affect his reputation in the community or deter any third parties from associating with
him. Furthermore, Sadid has failed to provide any evidence that any opinion of Sadid
was affected by the email. Therefore, the Court finds that even though the e-mail's
language is derogatory, the term "nut case" is not defamatory because Sadid's reputation
was not affected. Lineberry is entitled to his opinion.
Defendants are entitled to summary judgment on Count Three.
CONCLUSION
Defendants are entitled to summary judgment on each count in the Amended
Complaint. Both parties raised issues not addressed in this decision; however, those
issues were not addressed because the above issues are dispositive.

Defendants are

hereby granted summary judgment in this matter. Defense counsel is instructed to submit
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a proposed final judgment. Plaintiff's counsel will have three days to file any objection
to the proposed judgment.
IT IS SO ORDERED.
DATED: December 18,2009.

...

~QS~
DAVIDC.NYE
District Judge
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Attorney for Defendants

IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO IN AND FOR THE COUNTY OF BANNOCK
HABIB SADID, an individual,
Plaintiff,
vs.

)
)

Case No. CV 2008-3942-0C

)
)
)

JUDGEMENT

)

IDAHO STATE UNIVERSITY, ROBERT
WHARTON, JAY KUNZE, MICHAEL
JAY LINEBERRY, MANOOCHEHR
ZOGHI, RICHARD JACOBSEN, GARY
OLSON, AUTHUR VAlLAS and
JOHN/JANE DOES I through X, whose
true identities are presently unknown,

)
)
)
)
)
)
)
)

Defendants.

)
)

The above-captioned matter having come before the Court on Defendants' Motion for
Summary Judgment, which was heard on November 2, 2009. The Court having reviewed the
pleadings and briefs, heard oral argument of counsel, and reviewed the applicable law, hereby enters
the following Judgment:
1.

That the Plaintiffs Complaint be dismissed with prejudice, on the grounds and for

the reasons set forth in the Court's Decision on Motion For Summary Judgment dated December 18,
2009, which is incorporated herein.
JUDGMENT-l

DATED this ~ day of December, 2009.

HONORABLE DAVID C. NYE
District Judge
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I HEREBY CERTIFY that on
of December, 2009, I served a true and correct
copy of the above and foregoing document to the following person(s) as follows:
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Sam Johnson
JOHNSON & MONTELEONE, L.L.P.
405 South Eighth Street, Suite 250
Boise, Idaho 83702

]

[

[ ]

John A. Bailey, Jr.
RACINE, OLSON, NYE, BUDGE
& BAILEY, CHARTERED
P. O. Box 1391
Pocatello, Idaho 83204-1391

[

]

[
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[
[
[

]
]
]
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